No.11842 


Guited States 
Circutt Court of Appeals 


For the Ninth Circuit 


LOUIS RAPHAEL DE PRATU, 
Appellant, 
vs. 


UNITED STATES OF AMERICA, 
Appellee. 


Transcript of Record 


Upon Appeal from the District Court of the United States 
for the District of Montana 


FILE 2 
Arn 27 1948 
PAUL P. O'BRIEN, - 


_. WER 


Rotary Colorprint, 870 Brannan Street, San Francisco 4-20-48—60 


No.11842 


Ginited States 
Circutt Court of Appeals 


For the Ninth Circuit 


——ee 


LOUIS RAPHAEL DE PRATU, 
Appellant, 
VS. 


UNITED STATES OF AMERICA, 
Appellee. 


Transcript of Record 


Upon Appeal from the District Court of the United States 
for the District of Montana 


INDEX 


{Clerk’s Note: When deemed likely to be of an important nature, 
errors or doubtful matters appearing in the original certified record 
are printed literally in italic; and, likewise, cancelled matter appear- 
ing in the original certified record is printed and cancélled herein 
aceordingly. When possible, an omission from the text is indicated by 
ee in italic the two words between which the omission seems to 
occur. 


PAGE 
Adopwon of Statement of Points............. 259 
Appeal: 
Adoption of Statement of Points On...... 255 
Certificate of Clerk to Transcript of Record 
Sr SU... oe ee ee 254 
eM Tc ck. a ee ee 20 
Appellee’s Designation of Portions of Record 
OEP TINECK oo ee ee ne es 258 
Certificate of Clerk to Transcript of Record on 
|.) ae RES een 254 
Weemmodem (DC).......cec. cee eee even eee 200 
Designation of the Portions of the Record to 
ihe 171800) 2, a a a a ra 256 
WOM ee eee ee bee bees 2 
Judgment and Commitment.................. 18 
Minute Entries: 
Oya en... ee ee eee 4 
Sy OURAN we ek ne 10 
My o/FO——Eriad 22. ce ee ees 12 
uy sees) Ob. | eae re 15 
mot tor Bill of articnlafs................ a) 
Motion to Dismiss Indictment................ 8 
Names and Addresses of Attorneys of Record... 1 


MCN CA ee ee eee 20 


i Lous Raphael De Pratu vs. 


INDEX PAGE 


Notice re Bill of Particulars............- 3a 
Notice re Motion to Dismiss...............098 
Order for Transmission of Exhibits........... 


Order to Incorporate Additional Portions of 
Ieworver's Transcript........... =e 
Iveporter's ‘ranscript.............20 = 
Court’s Chargesto the Jury. eee 
Defendant’s Objections to Charge to Jury. 
Exhibits for Defendant: 

No. 3—Application for Retail Beer Li- 
cense, Fiscal Year 1946 (ad- 
mitted) .........— 

4—Application for Retail Beer Li- 
cense (not admitted)......... 
Exhibits for Plaintiff: 

No. 1—Application for Retail Liquor 
License, Fiscal Year 1946 (ad- 
mitted) ...........———————n 

2—Application for Retail Liquor 
License, Fiscal Year 1946 (ad- 
mitted) .............——_—_——/ 
o—Alien Registration Form /s/ 
by Louis Raphael De Pratu 
(admitted) ......./ 
6—Certificate of Non-Existence of 
Naturalization Record (admit- 
TCC) Gere ed - o 
7—Record of Hearing Before a 
Board of Special Inquiry (not 
admitted ) 3220.90 


158 


148 


75 


77 


96 


99 


linited States of America ili 


INDEX PAGE 
Instructions: 
TMI, 5 ie cd on oR 2 ee Res 196 
NERO 5 og fia RI 6 Se en 200 
Motion for Judgment of Acquittal : 
mae Close of wAdll Mividiemec............. 179 
Au, Close of Wilammtifi’s Case.......... 33 
Opening statement for Defense.......... 140 


Transcript of Voir Dire Examination of 
the Twelve Jurors Who Sat as the Trial 


| 2.2 ll 7 nc ra) 
Crmmraiyann, Wo. d... ee ee a ee 29, 50 
Semicon, Atthir Wis... 24....25..-5 42 
Wachamer, GCGLGC. 2. eee dnt 2d. 305 80 
miietice) ollie. ...GMac. <. ss... eee ee 
Melsome Georee W....02....... 60.08 31, 46 
Sac omnell, Mamie Ste... oe 41, 60 
OlsoneMas. Aeneswy................32, 2 
Inr@uatdson, Haiffy.................66, 69 
Memoir, MOrrig.........2...5+.05 oligo 
cmugem. Charles: We... ......5-6ee.. 38, 98 
PWeirwle, Jc Ik. potter sigs 2s nee 45, 61 
pevtson, M@#s. toilltgay BF... ... 2.2.25. 39, 60 


Witnesses for Defendant: 
Lundby, Emma 
= yt rr 160, 178 
Smith, Paul W. 
AC 142 


iv Louis Raphael De Pratu vs. 


INDEX PAGE 
Witnesses for Plaintiff: 
Matson, Arthur 


=-Girect oo. 6... .-+s one 106, 112 
—CYOSS ...2.6:3..+>... 108, 130 
Nooney, Frank S. 
—directt ........ 103 
—CLOSS ...5..0++5. 104 
—redirect .......; 3.00) 105 
Reed, Charles L. 
—direct .........32 eee ee 63, 69 
—CrOSS ........ 5 =e 68 
Smith, Paul W. 
—direct ........ 33 71,38 
—CYrOSS .......... 3 79, 89 
Stavement of Points (DC). Saas 247 


Stipulation to Incorporate Additional Portions 
on lveporter’s ‘T'ranscript... 252 


NfERONCL occ. ee ee ee eer 17 


NAMES AND ADDRESSES OF ATTORNEYS 
OF RECORD 


MR. CHARLES DAVIDSON, 
Great Falls, Montana, and 

MR. ARTHUR P. ACHER, 
Helena, Montana, 


Attorneys for Appellant and Defendant. 


MR. JOHN B. TANSIL, 
United States Attorney, 
Billings, Montana, 
MR. HARLOW PEASE, 
Asst. United States Attorney, 
Butte, Montana, and 
MR. EMMETT C. ANGLAND, 
Asst. United States Attorney, 
Butte, Montana, 


Attorneys for Appellee and Plaintiff. 


2 Louis Raphael De Pratu vs. 


In the District Court of the United States in and 
for the District of Montana 


No. 6747 


UNITED STATES OF AMERICA, 
. ae ’ Plaintiff, 
VS. 


LOUIS RAPHAEL DE PRATU, 
Defendant. 


Be It Remembered, that on February 18, 1947, an 
Indictment was duly returned and filed herein in 
the words and figures following, to wit: [2*] 


INDICTMENT 
The Grand Jury Charges: 


Count One 
(Falsely Claiming U. 8. Citizenship.) 
(8 USCA 746(a) 18) 


On or about June 27, 1946, at Helena, in the Dis- 
trict of Montana, and within the jurisdiction of this 
Court, the above-named defendant, Louis Raphael 
De Pratu, did knowingly, falsely and feloniously 
represent himself to be a citizen of the United States 
without having been naturalized or admitted to citi- 
zenship, and without otherwise being a citizen of 
the United States, in that the said defendant, in an 
application for a retail liquor license under the laws 
of the State of Montana filed by him with the Mon- 


*Page numbering appearing at foot of page of original certified 
Transcript of Record. 
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tana Liquor Control Board, did state as follows: 
‘Are you a citizen of the United States? A. Yes,’’ 
whereas in truth and in fact the said defendant was 
not then and never had been a citizen of the United 
States, which he, the said defendant, well knew. 


Count Two 
(Falsely Claiming U. S. Citizenship.) 
(8 USCA 746(a) 18) 

On or about January 15, 1946, at Helena, in the 
District of Montana, and within the jurisdiction of 
this Court, the above-named defendant, Louis Ra- 
phael De Pratu, did knowingly, falsely and felo- 
niously represent himself to be a citizen of the 
United States without having been naturalized or 
admitted to citizenship, and without otherwise being 
a citizen of the [3] United States, in that the said 
defendant, in an application for a retail lquor 
license under the laws of the State of Montana filed 
by him with the Montana Liquor Control Board, did 
state as follows: ‘‘Are vou a citizen of the United 
States? A. Yes,’’ whereas in truth and in fact the 
said defendant was not then and never had been a 
eitizen of the United States, which he, the said de- 
fendant, well knew. 


Count Three 
(Falsely Claiming U. 8S. Citizenship.) 
(8 USCA 746(a) 18) 


On or about September 11, 1946, at Sweetgrass, 
in the District of Montana, and within the jurisdic- 
tion of this Court, the above-named defendant, Louis 
Raphael De Pratu, did knowingly, falsely and felo- 
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niously represent himself to be a citizen of the 
United States without having been naturalized or 
admitted to citizenship, and without otherwise being 
a citizen of the United States, in that the said de- 
fendant, before a board of special inquiry of the 
Immigration and Naturalization Service of the 
United States, having been first duly sworn as a wit- 
ness, did wilfully and knowingly testify in part as 
follows: ‘‘Q. Of what country are you now a citi- 
zen? A. United States * * * IT acquired United 
States citizenship through my father who natural- 
ized in the United States while I was a minor,” 
whereas in truth and in fact, the defendant was not 
then and never had been a citizen of the United 
States, as he, the said defendant then well knew. 

_ A True Bill. 

T. LOYE ASHTON, 
Foreman. 
JOHN B. TANSIL, 
United States Attorney. [4] 


‘{[Fndorsed]: Filed February 18, 1947. 


Thereafter, on June 2, 1947, the defendant ap- 
peared in Court, was duly arraigned and entered his 
plea herein, the minute entry thereof being in the 
words and figures following, to wit: 


[Title of District Court and Cause. ] 
PLEA 
_ Defendant was duly called for arraignment and 
plea this day, said defendant being personally pres- 
ent in Court, and Mr. Emmett C. Angland, Assist- 
ant United States Attorney, being present and ap- 
pearing for the United States. 
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Thereupon the defendant answered that his true 
name is Louis Raphael De Pratu, whereupon, on in- 
quiry by the Court, the defendant stated that he has 
an attorney in Great Falls, Montana, and that he 
desires to plead at this time. Thereupon the indict- 
ment was read to the defendant, whereupon the de- 
fendant entered a plea of not guilty. Thereupon 
the Court stated that the trial of this cause will be 
had on a date to be later fixed by the Court. 

Entered June 2, 1947. 

H. H. WALKER, 
Clerk. [6] 


Thereafter, on January 5, 1948, the defendant 
filed a Motion for Bill of Particulars, and a Notiee 
of calling up said Motion for hearing, being in the 
words and figures following, to wit: [7] 


[ Title of District Court and Cause. ] 


MOTION FOR BILL OF PARTICULARS 


Comes now the defendant and respectfully moves 
the Court for an order for a Bill of Partieulars as 
follows: 

1. With respect to Count One of the Indictment 
specifying the particulars in which the matter 
of defendant’s citizenship was imvolved, and 
particularly the fraudulent purpose of the rep- 
resentation, and such details as are necessary 
to show that the representations were made to 
a person or body having adequate reason for 
ascertaining defendant’s citizenship. 
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2. With respect to Count Two of the Indictment 

_, specifying the particulars in which the matter 

_ of defendant’s citizenship was involved, and 

- particularly the fraudulent purpose of the rep- 
- resentation, and such details as are necessary 
to show that the representations were made to 
..a person or body having adequate reason for 
- ascertaining defendant’s citizenship. 

3. With respect to Count Three of the Indictment 
specifying the particulars in which the matter 
of defendant’s citizenship was involved, and 
particularly the fraudulent purpose of the rep- 
resentation, and such details as are necessary 
to show that the representations were made to 
a person or body having adequate reason for 
ascertaining defendant’s citizenship. 

4. With respect to Count Three of the Indictment 
amore particular statement of the status of the 
person or persons to whom [8] it is alleged 
that the representations were made. 

5). With respect to each count of the indictment 
specifying whether or not the charge contem- 
plated is the making of a false statement under 
oath, or the making of a false statement. 

The defendant is entitled to this Bill of Particu- 
lars, for the reason that the generality of the Indict- 
ment prejudices the defendant in the preparation 
of his defense, and endangers his constitutional 
guaranty against double jeopardy. 

CHARLES DAVIDSON, 
ARTHUR P. ACHER, 
Attorneys for Defendant. 
[Endorsed]: Filed Jan. 5, 1948. [9] 
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NOTICE RE BILL OF PARTICULARS 


To the Plaintiff above named, and to John B. 
Tansil, Esq., United States Attorney for the District 
of Montana, Harlow Pease, Esq., Assistant United 
States Attorney for the District of Montana, and 
Emmett C. Angland, Esq., Assistant United States 
Attorney for the District of Montana, attorneys 
for plaintiff: 

You and Hach of You Will Please Take Notiee: 
That the Defendant’s motion for Bill of Particulars 
in the above-entitled cause will be called up for ar- 
eument and submission on the 7th day of January, 
1948, in the Federal courtroom at the post office 
building, City of Helena, Montana, at the hour of 
10:00 o’clock a.m., or as scon as counsel ean ,be 
heard. 

Dated this 5th day of January, 1948. 


CHARLES DAVIDSON, 
ARTHUR P. ACHER, 
Attorneys for Defendant. 


Service of the foregoing Notice together with a 
copy of the Motion in the ahove-entitled cause re- 
ferred to in said Notice, acknowledged this 5th day 
of January, 1948. 

HARLOW PEASH, 
EMMETT C. ANGLAND, 
Attorneys for Plaintiff. 


fEndorsed: Filed Jan. 5, 1948. [10] 
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Thereafter, on January 5, 1948, the defendant 
filed a Motion to Dismiss the Indictment herein, and 
a Notice of calling up said Motion for hearing, 
being in the words and figures following, to wit: [11] 


[Title of District Court and Cause.] 


MOTION TO DISMISS INDICTMENT 
~ Comes now the defendant and moves the Court 
for an order dismissing the indictment on file herein, 
and alleges and avers: 

1. That the first count of said Indictment fails 
to charge an offense against the laws of the 
United States of America, or at all. 

2. That the second count of said Indictment fails 
to charge an offense against the laws of the 
United States of America, or at all. 

3. That the third count of said Indictment fails 
to charge an offense against the laws of the 
United States of America, or at all. 

CHARLES DAVIDSON, 
ARTHUR P. ACHER, 
Attorneys for Defendant. 


[Endorsed]: Filed Jan. 5, 1948. [12] 


United States of America 9 
[Title of District Court and Cause. ] 


NOTICE RE MOTION TO DISMISS 

To the plaintiff above named, and to John B. 
Tansil, Esq., United States Attorney for the Dis- 
trict of Montana, Harlow Pease, Esq., Assistant 
United States Attorney for the District of Mon- 
tana, and Emmett C. Angland, Esq., Assistant 
United States Attorney for the District of Mon- 
tana, attorneys for plaintiff: 

You and Each of You Will Please Take Notice: 
That the motion to dismiss in the above-entitled 
cause will be called up for argument and submis- 
sion on the 7th day of January, 1948, in the Federal 
courtroom at the post office building, City of Hel- 
ena, Montana, at the hour of 10:00 o’clock a.m., or 
as soon as counsel can be heard. 


Dated this 5th day of January, 1948. 


CHARLES DAVIDSON, 
ARTHUR P. ACHER, 
Attorneys for Defendant. 


Service of the foregoing Notice together with a 
copy of the motion in the above-entitled cause re- 
ferred to in said Notice, acknowledged this 5th day 
of January, 1948. 

JOHN B. TANSIL, 

HARLOW PEASE, 

EMMETT C. ANGLAND, 
Attorneys for Plaintiff. 


[Endorsed]: Filed Jan. 5, 1948. [13] 
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Thereafter, on January 7, 1948, the cause came on 
regularly for trial, the minute entry of the proceed- 
ings of the trial on said date being in the words and 
figures following, to wit: 


[Title of District Court and Cause. ] 


TRIAL 

This cause was duly called for trial this day, de- 
fendant being personally present in Court, with his 
attorneys, Mr. Charles Davidson and Mr. Arthur 
P. Acher, and Mr. Harlow Pease and Mr. Emmett 
C. Angland, Assistants to the United States Attor- 
ney, being present and appearing for the United 
States. 
Thereupon the motions, heretofore filed by the de- 
fendant, to dismiss the indictment, for a bill of par- 
ticulars and for an order of inspection, were called 
up for hearing at this time. Thereupon the motion 
to dismiss was argued by counsel and submitted, 
whereupon, after due consideration, Court ordered 
that said motion be and is denied. Thereupon Court 
ordered: that the motions for a bill of particulars 
and for an order of inspection be and are denied as 
not timely. made. 


' Thereupon the trial of the cause was proceeded 

with, and the following named persons were duly 

empaneled, accepted and sworn as a jury to try the 
cause, to wit: 

K. J. Garrahan, George W. Nelson, Agnes E. 

Olson, John H. Luberts, George Leckner, Mor- 

ris Sanford, Charles W. Tinker, Harry Rich- 
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ardson, Lillian IF. Watson, Martin T. O’Con- 
nell, Arthur I.. Johnson and J. R. Venable. 


Thereupon Charles H. Reed was sworn and ex- 
amined as a witness for the United States, and two 
certain applieations for retail liquor licenses, 
marked as plaintiff’s exhibits Nos. 1 and 2, were 
offered in evidence, to which offers the defendant 
objeeted, whereupon the offers were withdrawn by 
the plaintiff at this time. 

Thereupon Paul W. Smith was sworn and ex- 
amined as a witness for the United States, and 
plaintiff’s exhibits Nos. 1 and 2 were reoffered in 
evidence, to which offers the defendant objected, the 
objection being by the Court overruled and said ex- 
hibits admitted in evidence. Thereupon a certain 
application for retail beer license, marked defend- 
ant’s exhibit No. 3 was offered in evidenee, to whieh 
offer the plaintiff objected and the objection being 
by the Court sustained. 

Thereupon the jury was duly admonished by the 
Court and excused until 10:00 a.m. tomorrow, and 
further trial of the cause was ordered continued 
until that time. 


Entered January 7, 1948. 


H. H. WALKER, 
Clerk. [14] 
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Thereafter, on January 8, 1948, the cause came on 
regularly for further trial, the minute entry of the 
proceedings of the trial on said date being in words 
and figures following, to wit: 


[Title of District Court and Cause. ] 


TRIAL 

Defendant and Counsel for respective parties, 
with the jury, present as before and trial of cause 
resumed, 

Thereupon Paul W. Smith was recalled and ex- 
amined as a witness for the plaintiff, and a certain 
application for retail beer license was marked de- 
fendant’s exhibit No. 4 for identification. Certain 
offers of proof, marked respectively, defendant’s 
offers of proof Nos. 1, 2, 3, 4, and 5, were made by 
the defendant, to which offers the plaintiff objected 
and the objection as to each offer being by the Court 
sustained. Thereupon defendant offered in evidence 
his exhibit No. 4, heretofore marked for identifica- 
tion, to which offer the plaintiff objected and the 
objection being by the Court sustained. Thereupon 
a: certified copy of Alien Registration Form and a 
certified copy of Non-existence of Naturalization 
Record, marked plaintiff’s exhibits Nos. 5 and 6, 
respectively, were offered in evidence, to which of- 
fers the defendant objected, the objection as to each 
offer being by the Court overruled and said exhibits 
admitted in evidence. 

Thereupon Frank 8. Nooney and Arthur Matson 
were sworn and examined as witnesses for the 
United States, and certain portions of a document, 
marked as plaintiff’s exhibit No. 7, were offered 
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in evidence, to which offer the defendant objected 
and the objeetion being by the Court sustained, 


Thereupon the United States rested. 


Thereupon the defendant moved the Court to 
strike certain testimony given by the witness Mat- 
son, for reasons stated in the record, which motion 
was by the Court denied. Thereupon defendant filed 
and presented to the Court a motion for judgment 
of acquittal herein, and also made an oral motion to 
order the entry of a judgment of aequittal for the 
reason that the evidence is insufficient to sustain a 
conviction under counts 1, 2 and 3 of the indictment. 
Thereupon the jury was excused from the court- 
room, and in its absence the motions presented were 
argued by counsel, whereupon, after due consider- 
ation, Court ordered that said motions be and are 
denied. 


Thereupon the jury was returned into Court and 
further trial of cause was proceeded with. 


Thereupon Paul W. Smith was recalled and ex- 
amined as a witness for the defendant, and that cer- 
tain doeument marked defendant’s exhibit No. 4, 
was reoffered in evidence, to which offer the plain- 
tiff objected and the objection being by the Court 
sustained. Thereupon the defendant reoffered in 
evidence his exhibit No. 3, to which offer the plain- 
tiff objected, the objection being by the Court over- 
ruled and said exhibit was admitted in evidence. 
Thereupon a certain offer of proof was made by the 
defendant, marked defendant’s offer of proof No. 6, 
to which offer the plaintiff objected and the objec- 
tion being by the Court sustained. 
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Thereupon Emma Lundby was sworn and exam- 
ined as a witness for defendant, and a certified copy 
of the Charter of the Stockmens Club, marked de- 
fendant’s exhibit No. 8, was offered and received 
in evidence over the objection of the plaintiff. A 
certified copy of the articles of incorporation of the 
Stockmens Club, marked defendant’s exhibit No. 9, 
was offered in evidence by the defendant and ob- 
jected to by the plaintiff, whereupon defendant 
withdrew his offer at this time. Certain entries con- 
tained in the minute book of the Stockmens Club 
were marked for identification as defendant’s ex- 
hibits 10 to 18, both inclusive, and exhibits Nos. 10, 
11, 12, 15, 17 and 18 were offered in evidence by the 
defendant. Thereupon plaintiff objected to the in- 
troduction in evidence of said exhibits, whereupon 
Court ordered that the objection as to exhibits Nos. 
11 and 15 be sustained in part and overruled in part, 
and that the objection to exhibits Nos. 10, 12, 17 
and 18 be sustained. [15] 

Thereupon the jurors were duly admonished by 
the Court and excused until 10:00 a.m. tomorrow, 
and further trial of the cause was ordered contin- 
ued until that time. 


Entered January 8, 1948. 


H. H. WALKER, 
Clerk. [16] 
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Thereafter, on January 9, 1948, the cause came on 
regularly for further trial, the minute entry of the 
proceedings of the trial on said date being in words 
and figures following, to wit: 


[Title of District Court and Cause. ] 


TRIAL 

Defendant and counsel for respective parties, with 
the jury, present as before and trial of cause 
resumed. 

Thereupon Emma Lundby was recalled and ex- 
amined as a witness for the defendant, whereupon 
defendant rested and the evidence closed. 

Thereupon defendant filed and presented to the 
Court a motion for judgment of acquittal, which mo- 
tion was by the Court denied. 

Thereupon, at the conclusion of all of the evi- 
dence, both parties having rested, Court announced 
its ruling on the instructions requested, heretofore 
presented to the Court, for specific charges to the 
jury, as follows: the Court refuses to give defend- 
ant’s proposed instructions numbered 1, 2, 4, 5, 8, 9, 
TO ie 12, 13, 14, 15, 16, 19, 20, 21, 23, 24, 25 and 26, 
and the Court proposes to give defendant’s proposed 
instructions numbered 3, 6, 17, 18, 22 and 7 as modi- 
fied by the Court. Thereupon the defendant ex- 
cepted to the Court’s refusal to give his said pro- 
posed instructions above mentioned. 

Thereupon, after the arguments of counsel and 
the instructions of the Court, to certain of which 
instructions the defendant excepted for reasons 
stated in the record, the following named persons 
were duly sworn as bailiffs for this ease and for 
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all cases in which the jury may be given into their 
custody during the present term of this Court, to 
wit: Paul Erler, Edgar Taylor and Mary Shagina. 
Thereupon the jury retired in charge of sworn 
bailiffs to consider of its verdict, the Marshal being 
ordered and directed to furnish meals and lodging 
to the jurors and two bailiffs. 

Thereupon, at 5:20 p.m., the jury returned into 
Court with its verdict, defendant and counsel] for 
respective parties being present. Thereupon the 
verdict was duly received by the Court, ordered read 
and filed, and by the jury acknowledged to be its 
true verdict being as follows, to wit: 

‘(Title of Court and Cause) 
‘““No. 6747—Verdict 
‘‘We, the jury in the above-entitled cause, 
find the defendant guilty in manner and form 
as charged in the indictment on file herein. 
“MORRIS E. SANFORD, 
‘*Horeman.’’ 


Thereupon, on motion of counsel for defendant, 
Court ordered that the jury be polled, whereupon as 
the jurors’ names were called they each answered 
that the verdict as read is their true verdict. 

Thereupon, on motion of counsel for defendant, 
Court ordered that the time for pronouncement of 
judgment herein be continued until 10:00 a.m. Mon- 
day, January 12, 1948. 
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Thereupou Court ordered that the defendant’s 
bond herein be and is exonerated and that the de- 
fendant be remanded to the eustody of the Marshal 
pending pronouncement of judgment. Thereupon, 
for good. cause appearing, Court ordered that the 
defendant be admitted to bail in the sum of $7500.00, 
to be regularly approved by an authorized officer if 
a property bond, or in the sum of $5000.00 cash bail 
to be deposited with the Clerk of this Court, on con- 
dition that the defendant will appear here for sen- 
tence at 10:00 a.m. on Monday, January 12, 1948. 


Entered January 9, 1948. 


H. H. WALKER, 
Clerk. [17] 


os 


Thereafter, on January 9, 1948, the verdict of the 
jury was duly returned and filed herein, being in the 
words and figures following, to wit. [18] 


[Title of District Court and Cause. ] 
VERDICT 


We, the jury in the above-entitled cause, find the 
defendant guilty in manner and form as charged in 
the Indictment on file herein. 

MORRIS E. SANFORD, 
Foreman. 


[Endorsed]: Filed Jan. 9, 1948. [19] 
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Thereafter, on January 12, 1948, the Court ren- 
dered its Judgment herein, which Judgment was 
duly filed, entered and docketed, and being in the 
words and figures following, to wit: [20] 


[Title of District Court and Cause. | 


Criminal Indictment in three counts for violation 
of Title 8, Section 746(a) 18, U.S. C. A. 


JUDGMENT AND COMMITMENT 


On this 12th day of January, 1948, came Em- 
mett C. Angland, Esq., Assistant United States At- 
torney for the District of Montana, and the defend- 
ant Louis Raphael De Pratu appearing in his 
proper person and represented by his counsel 
Charles Davidson, Esq., and Arthur P. Acher, Esq., 

And the defendant having been convicted on the 
Sth day of January, 1948, by a verdict of the jury, 
duly and regularly impaneled and sworn, of the 
offenses charged in Counts One, Two and Three of 
the indictment in the above entitled cause, to wit: 
In Count One that said defendant, on or about the 
27th day of June, 1946, at Helena, Montana, and 
in Count Two that said defendant, on or about the 
15th day of January, 1946, at Helena, Montana, and 
in Count Three that said defendant, on or about the 
1tth day of September, 1946, at Sweetgrass, Mon- 
tana, did knowingly, falsely and feloniously repre- 
sent himself to be a citizen of the United States 
without having been: naturalized or admitted to 
citizenship, and without otherwise being a citizen 
of the United States, whereas in truth and in fact 


United States of America 19 


said defendant was not then and never had been a 
citizen of the United States, which he, the said 
defendant well knew. 

And the defendant having been now asked 
whether he has anything to say why judgment 
should not be pronounced against him, and no suffi- 
cient cause to the contrary being shown or appear- 
ing to the Court, 

It Is By the Court Ordered and Adjudged that 
the said defendant Louis Raphacl De Pratu, having 
been found guilty of the offense charged in Count 
One of the indictment, be committed to the custody 
of the Attorney General of the United States, or his 
authorized representative, for imprisonment for a 
term of sixteen months, and that he be fined the sum 
of Five hundred and no/100 ($500.00) Dollars, and 
be imprisoned until payment of said fine, or until 
otherwise discharged according to law: and the 
said [21] defendant having been found guilty of 
the offense charged in Count Two of the indictment, 
be committed to the custody of the Attorney General 
of the United States, or his authorized representa- 
tive, for imprisonment for a term of sixteen months, 
and that he be fined the sum of Five hundred and 
no/100 ($500.00) Dollars, and be imprisoned until 
payment of said fine, or until otherwise discharged 
according to law; and the said defendant having 
been found guilty of the offense charged in Count 
Three of the indictment, be committed to the cus- 
tody of the Attorney General of the United States, 
or his authorized representative, for imprisonment 
for a term of sixteen months, and that he be fined 
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the sum of Five hundred and no/100 ($500.00) 
Dollars, and be imprisoned until payment of said 
fine, or until otherwise discharged according to 
law. 

It Is By the Cowt Further Ordered and Ad- 
judged that the sentences of imprisonment herein 
imposed on Count One, Count Two and Count Three 
of the indictment, run concurrently and not con- 
secutively. 

It Is Further Ordered that the Clerk of this court 
deliver a certified copy of this judgment and com- 
mitment to the United States Marshal, or other 
qualified officer, and the same shall serve as a com- 
mitment herein. 

R. LEWIS BROWN, 
United States District Judge. 


{Kndorsed]: Filed and Entered Jan. 12, 1948. 


Thereafter, on January 13, 1948, the defendant 
filed a Notice of Appeal herein, being in the words 
and figures following, to wit: [23] 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL 


Name and address of appellant: Louis Raphael 
De Pratu, Great Falls, Montana. 

Name and address of appellant’s attorneys: 
Charles Davidson, Great Falls, Montana, and 
Arthur P. Acher, Helena, Montana. 

Offense: The first count of the indictment charges 
the defendant and appellant with falsely claiming 
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citizenship in violation of Section 746 (a) (18) 
Title 8 U. 8. Code, in that the defendant on or about 
June 27th, 1946, did knowingly, falsely and feloni- 
ously represent himself to be a citizen without hav- 
ing been naturalized or admitted to citizenship and 
without otherwise being a citizen. 

The second count charges a like offense alleged 
to have been committed on January 15th, 1946. 

The third count charges that the defendant and 
appellant on or about September 11, 1946, know- 
ingly, falsely, and feloniously represented himself 
to be a citizen before a Board of Special Inquiry of 
the Immigration and Naturalization Service of the 
United States after having been duly sworn as a 
witness, allegedly in violation of the same statutory 
provision. [24] 

Concise statement of judgment or order, giving 
the date and any sentence: 

Judgment of conviction dated January 12, 1948, 
ordered: 

That the defendant be committed to the custody 
of the Attorney Gencral to serve a term of sixteen 
(16) months, upon Count I of the indictment, and 
to pay a fine of $500.00 with imprisonment until said 
fine is paid, or said defendant is otherwise dis- 
charged according to law; 

That the defendant be committed to the custody 
of the Attorney General to serve a term of sixteen 
(16) months, upon Count ITI of the indictment, and 
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to pay a fine of $500.00 with imprisonment until 
said fine is paid, or said defendant is otherwise dis- 
charged according to law; 

That the defendant be committed to the custody 
of the Attorney General to serve a term of sixteen 
(16) months, upon Count III of the indictment, and 
to pay a fine of $500.00 with imprisonment until said 
fine is paid, or said defendant is otherwise dis- 
charged accordingly to law; 

I, the above named appellant, hereby appeal to 
the United States Circuit Court of Appeals for the 
Ninth Circuit from the above stated judgment. 


Dated January 13th, 1948. 


/s/ LOUIS RAPHAEL DE PRATU, 
Appellant. 
CHARLES DAVIDSON, 
ARTHUR P. ACHER, 
Attorneys for Appellant. 


— 
Service of the foregoing Notice of Appeal ad- 
mitted and receipt’ of copy thereof acknowledged 
this 13th day of January, 1948. 
HARLOW PEHASH, 
Assistant U. 8. Attorney, 
EMMETT C. ANGLAND, 
Assistant U. S. Attorney, 
Attorneys for Plaintiff 
and Respondent. 


[Endorsed]: Filed Jan. 13, 1948. [25] 
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Thereafter, on January 13, 1948, an Order for 
Transmission of certain original exhibits was duly 
filed and entered herein, being in the words and 
figures following to wit: [26] 


[Title of District Court and Cause. ] 


ORDER FOR TRANSMISSION OF EXHIBITS 

Upon application of the defendant, 

It Is Hereby Ordered, that the clerk of this Court 
be, and he is hereby, authorized to transmit to the 
United States Cireuit Court of Appeals of the Ninth 
Cireuit original exhibits 1, 2, 3, 4, 5, 6 and 7 intro- 
duced or offered at the trial of the above entitled 
cause as a part of the transcript of record. 


Dated this 13th day of January, 1948. 


R. LEWIS BROWN, 
U.S. District Judge. 


[Endorsed]: Filed and Entered Jan. 13, 1948. 


Thereafter, on January 27, 1948, the Reporter’s 
Transcript of the testimony and proceedings had at 
the trial of said cause, was duly filed herein, being 
in the words and figures following, to wit, and being 
Volume 2 of this transcript. [28] 
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In the District Court of the United States, District 
of Montana, Helena Division 


No. 6747 


UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 


LOUIS RAPHAEL DE PRATU, 
Defendant. 


REPORTER’S TRANSCRIPT 


Before: Honorable R. Lewis Brown, sitting with a 
Jury at Helena, Montana, January 7th, 8th 
and 9th, 1948. 

Appearances: Mr. Harlow Pease, Asst. U. S. At- 
torney, and Mr. Emmett C. Angland, Asst. U.S. 
Attorney, Attorneys for Plaintiff; Mr. Charles 
Davidson, and Mr. Arthur P. Acher, Attorneys 
for Defendant. [30] 


Be [t Remembered, that this cause came on regu- 
larly for trial before the Honorable R. Lewis 
Brown, Judge of the District Court of the United 
States, District of Montana, Helena Division, sitting 
with a jury, on the 7th, 8th, and 9th days of Jan- 
uary, 1948, Messrs. Harlow Pease and Emmett C. 
Angland, Assistant United States Attorneys, ap- 
pearing as attorneys for the plaintiff, and Messrs. 
Arthur P. Acher and Charles W. Davidson appear- 
ing as attorneys for the defendant. 
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Thereupon, the following proceedings were had: 

The Court: United States versus Lonis Raphael 
De Pratu. Is the Government ready for trial? 

Mr. Davidson: May it please the Court, in this 
cause, No. 6747, United States against Louis 
Raphael De Pratu, we have noticed for hearing 
for this morning motion to dismiss the [33] indict- 
ment on file in this matter, motion for bill of par- 
ticulars, and motion for an order of inspection. 
Notice of all three motions have heen served on the 
United States Attorney. While the papers filed 
may seem somewhat voluminous, | am sure the in- 
formation desired ean be furnished withont causing 
the District Attorney serious inconvenience and 
without any delay in the trial, while at the same 
time the riehts of the defendant will be more 
adequately protected. 

It is only since this cause has been set for trial 
that this counsel was definitely retained to repre- 
sent the defendant. While I have represented Mr. 
De Pratu in a number of civil matters, I do not 
ordinarily engage in criminal practice, and sug- 
gested to him that he retain counsel in Helena. 
However, when the case was set for trial, he brought 
me the notice of the setting about December 22, 1947, 
and insisted that I represent him and I immediately 
prepared and sent to Butte a motion for transfer 
of the case for trial from the Helena Division to the 
Great Falls Division which was denied on Decem- 
ber 26, 1947. Immediately thereafter I was required 
to be out of the state, leaving on Deeember 27th, 
and did not return to Montana until January 5, 


26 Louis Raphael De Pratu vs. 


1948. Prior to leaving the state, I had talked with 
Mr. Acher, attorney at law, at Helena, asking that 
he assist in the trial, but he did not agree at that 
time to help in the case. During my absence from 
the state, the defendant, Mr. De Pratu, talked with 
Mr. Acher, but it was not [34] until Saturday, Jan- 
uary 3rd, that Mr. Acher was definitely retained to 
be associated with me in the case. As soon as I 
returned to Montana, I came to Helena and con- 
ferred with Mr. Acher and the motions which have 
been noticed this morning were immediately pre- 
pared, as were the notices of hearing. These were 
taken to Butte by me on Monday afternoon, Janu- 
ary 5th, and served upon the United States 
Attorney. 

We felt that this statement was due the Court 
to explain why these motions have not heretofore 
been made. Under Rule 12(b) (3), the motion to 
dismiss may: be made after the plea is entered, and 
at this time we ask leave to make the motion to 
dismiss, although our arguments upon it will be 
exceedingly brief. If the Court wishes to hear 
argument, I would like to have Mr. Acher make our 
argument. 

The Court: You proceed on that as you desire, 
Mr. Davidson. J will entertain a motion to dismiss, 
because, in my opinion, if the indictment does not 
state a public offense, the Court would have no juris- 
diction, and the question of jurisdiction can be 


raised at any time, so I will hear the motion to 
dismiss. 


* * * * % % * 
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Cot: Lam net going to listen to any arguments 
on the demand for a bill of particulars. and the 
demand is going to be denied, not being timely 
made. J don’t intend to pnt the people of the United 
States to the expense of calling a jury into this court 
at the inconvenience of 70 citizens of the community, 
to come in here to present to ine excuses that they 
have why they shall not be required to serve, to port 
the government {to the expense of subpocnaing wit- 
nesses and bringing witnesses when the defendant 
in the ease has had more than six months to do the 
things that he is doing now. This defendant was 
arraigned before me on the second of June, or about 
that time. He appeared without an attorney. Im- 
mediately wpon seeing him here before me without 
an attorney, I interrogated lim as to whether he 
did or did not have an attorney. He said he did 
have an attovney and didn't desire me to appoint 
an attorney. I explained to him the seriousness of 
the charge and asked him if he desired to go ahead 
with the plea and he did. [ advised him at. that time 
as to the setting of the case for trial at the next term 
of eourt, which under rile would be in [42] Jan- 
uary, and he has had frem that time until this time 
to know what he should do. and T think that -J 
appreciated Mr. Davidson's statement to me that 
he and you both have just heen ealled into the ease. 
and I know, I have no doubt about that at all, but 
there is no one to blame. [F don’t know what hap- 
pened to the attorney the defendant said he had. 
You are not to he blamed and no one else is to be 
blamed, but T don’t intend to permit defendants to 
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trifle with the court in this manner. It may be that 
should I grant the motion now that has been made 
too late, it would or it might require a continuance 
of this case over the term, I don’t know. 

Mr. Acher: I think that the information which 
we require or request could be given by request on 
my part and answers in Court. "The point is that 
we feel the government should specify by a bill of 
particulars if this indictment—(interrupted) 

The Court: You may have been right and it may 
have been granted if timely made, but we operate 
under some kind of rules. There is a time and place 
for everything, and this defendant has had six 
months to make the demand he has made. I have 
been over here on several occasions holding law and 
motion days where this matter could have been pre- 
sented to me and received my consideration, but 
to permit the defendant to sit idly by and do abso- 
lutely nothing to protect his own rights at all and 
then to come into Court on the eve of trial and 
after the jury is here and say that he will be preju- 
diced without [43] this information and lead the 
court to believe that all he desires is to escape trial 
at this term of court, expecting that something pos- 
sibly might intervene between now and the next 
term of court and then he will not have to be tried. 
The defendant is entitled to a speedy trial under 
the constitution, and I intend to see that he gets it, 
and so are the people of the United States. They 
have some rights under the constitution, and one of 
the rights they have under the constitution is that 
if men have been guilty of serious public offenses, 
such as if they are convicted, they would probably 
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be sentenced to a penitentiary, that is the place they 
should be, and the people are entitled that they not 
be permitted to run loose and never be brought to 
the bar of justice. This is not in time to be made 
at all, and the only motion I am going to entertain 
is the motion to dismiss the indictment. That ean 
be raised at any time. It might go to the jurisdietion 
of the Court, but as to the other motions, they are 
denied. [44] 
% % * * * % t 
(Whereupon, an adjournment was taken 
until 2:00 p.m., the same day, January 7, 1948, 
at which time the following proceedings were 
had :) 
The Court: The Motion to Dismiss the indiet- 
ment is denied. Draw a jury. 


(Thereupon, after a jury was drawn and 
sworn, the following proceedings were had :) 


TRANSCRIPT OF VOIR DIRE EXAMINA- 
TION OF THE TWELVE JURORS WHO 
SAT AS THE TRIAL JURY 


After being duly sworn, the twelve jurors who 
sat as the trial jury in the above entitled case, testi- 
fied as follows on their voir dire examination: 


Examination of Mr. KE. J. Garrahan 
By Mr. Pease 
Q. Mr. Garrahan, which is Mr. Garrahan. You 
may be seated, I just want to know which one IT am 


asking. Where do you reside? 
A. Livingston. 
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: ‘What is :your ‘occupation ? 
- Plumber. 
- Have you ever heard this case before now ? 

No, sir.. 

- Do you know the aetemmeit? 

pwio, sit 

1: -Do you know ites Mr. Acher or Mr. David- 
beth, salle neys [236] for the defendant? 

A. No. 

Q. Have you ever come in contact with a case 
ofthis kind? By-that I mean have you ever been 
a ‘witnéss in such a case, or has any relative of yours 
been concerned in a case of this kind? 

A. Not that I know of. 

-Q. Have you ever given particular attention to 


. 


pphereké 


any news articles concerning a case of this kind? 
A. I wouldn’t say that I did. 

| Q. Ts there anything in your mind which would 
place this kind of case in a different category or on 
a different basis from any other prosecution by the 
United States for.an alleged violation of the laws 
of the United States? Is that clear or not? 

A. No, not too clear. 

Q. I will make it a little more simple. Can you 
sit as a juror in a case where this is the charge, 
that is, falsely claiming United States citizenship, 
and give it your thorough consideration without any 
prejudice or bias, just the same as if it were a 
charge of stealing government property or another 
federal offense? A. 1 would think so. 
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Q. There is nothing about the crime alleged here 
which places it subject to any prejudice on your 


part? [237] A. No. 
Q. If selected on the jury, can you and will you 
try the case fairly and impartially ? A. Yes. 


Examination of Mr. George W. Nelson 
3y Air. Pease 


Mr. Nelson, where do you live? 

Deer Lodge. 

What is your occupation ? 

Tam a rancher. 

Have you ever served on a jury before? 

No. 

Either in state court or federal court? 

No. 

Are you a man of family? A. Yes. 
Do you know the defendant in this ease either 
personally, by reputation. bv sight, or in any way? 

A. No. | 

Q. Do you know his attorneys, Mr. Acher and 
Mr. Davidson, or either of them? 

A. No, I don’t. 

Q. IJ will ask you if you have ever come in con- 
tact or ever given attention to a case in which a 
charge of this kind was made? [238] 

A. No, I haven’t. 

Q. Is there anything about this case that puts 
it on a different basis from any other federal prose- 
cution ? A. No, there isn’t. 


ODOPrOoPS Po r® 
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-Q. You don’t have any personal views as to 
whether this is a good statute or not? 

A. No, I haven’t. 

Q. You don’t have any opinion as to the guilt 
or innocence of the defendant, or anything of that 
kind? A. No, sir. 

Q. The indictment here, of course, is not evi- 
dence in the case, and should not give rise to any 
ideas or beliefs on the part of any member of the 
jury. I am asking you now as to whether you, if 
selected as a member of this jury, will be able to 
serve with complete impartiality, both to the gov- 
ernment and to the defendant. 

A. I believe I can. 

Q. You don’t know of anything in your mind 
at the present time which would work out to the 
disadvantage of either the government or the 
defendant ? A. No. 
~Q. You will try the case on the law and the 
evidence? A. Yes. [239] 


Examination of Mrs. Agnes E. Olson 


By Mr. Pease 
Q. Is it Mrs. Olson? Have you ever served on a 
jury before? A. No. 
Where do you live? A. East Helena. 
You are a housewife? A. Yes. 


What is your husband’s occupation? 
Smelter worker ? 
Smelter worker? A. Yes. 


Opooe 
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Q. Well, you heard the explanation of the gen- 
eral nature of this case, Mrs. Olson, and TI will ask 
you briefly if there is anything about the case which 
gives you any notions of it in advance of the hearing 


of evidence ? A. No. 
Q. You have never heard of the case before? 
Be ANo. 
Q. You don’t know the defendant, | suppose? 
ar No. 
Q. Do you know Mr. Acher? A. No. 
Q. Or Mr. Davidson? A. No. 
Q. And there is nothing about the charge which 


I have described [240] here which gives you any 
prejudice or bias in regard to the case? 

A. No. 

Q. If you were selected as a member of ‘the jury, 
you will try the case fairly and impartially ? 

A. Yes. 


Examination of Mr. John Luberts 
By Mr. Pease 


Q. Mr. Luberts, where do you live? 

A. Livingston. 

Q. What is your occupation? 

A. Carpenter. 

Q. Have you ever served on either a state or 
federal jury? A. No, I haven’t. 


Q. This is your first experience being called on 
a jury? A. Yes. 
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:Q. Have you ever heard of the case? 

' A. No. 

. Q. Read anything about it in the newspaper? 

: A. Just in the newspaper. 
@. Did you see something about it in the paper? 
A. » Yes. 
Q. Did you form any opinion from what you 

read in. the papers? A. No. 


Q. Were any facts stated in the paper? [241] 

A. No, it just mentioned the ease. 

@. Did you gain—did there occur to you any 
feeling of bias or prejudice one way or the other 


as a result of reading the newspaper ? A. INO: 
Q. You don’t know the defendant, you said, I 
believe ? A. No, I don’t. 


Q. Do you know his attorneys, either one of 
them? <A. No. 

@. Have you ever given any attention to a charge 
of this kind in connection with any person whatever, 


anybody ? A, Mo 
). A case of this kind never has come into your 
particular knowledge? A. No. 


Q. Is there anything about the law making it a 
public offense to falsely claim United States citizen- 
ship which gives you any feeling one way or the 
other in a case of this kind? A. No. 

Q. If you are selected on the jury here, can you 
and will you try the case fairly to both the govern- 
ment and the defendant? A. I think I will. 
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Kxamination of Mr. George Leckner 


By iin, Pease 


Q. Mr. Leckner, where do vou live? [242] 

A. Boulder. 

Q. What is your occupation ? 

A. Hotel and cafe operator. 

Q. How long have you lived in Boulder? 

A. Dwelve years. 

Q. Been in that business during that length of 
time? fee NO, Sir. 

Q. What other occupation have you followed 
there? : 

A. I worked for the County there. 

Q. Have you ever served on a jury? 

A. Yes, sir. 

OO eine what court? A. State court. 

Q. Ever sit on a eriminal case? A. No. 

Q. Did vou ever hear of this case before? 

PS ING, Saal 

Q. Do you know Mr. Acher? A. No, sir. 

Q. Or Mr. Davidson? A. INo,.sim 

Q. Did you ever read about this case? 

A. No, sir. | 

Q. Did vou ever hear about, read about, or be 
concerned with a similar case, that is, any ease 
like this? [243] A. No, sir. 

Q. Is there anything about that charge which 


gives the ease to you any different color from any 
other federal prosecution ? A. No, sir. 
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Q. You know, of course, the duties of a juror 
as to having an open mind in approaching a case? 

A. Yes. 

Q. I will ask you if your mind is free from any 
bias at this time? A. Wes; (sin 

Q. Do you know the attorneys for defendant? 

A. No, sir. 

Q. If you are selected on the jury, you can and 
will give the government and the defendant a fair 
trial and abide by the instructions of the court? 

A. Yes, sir. 


Examination of Mr. Harry Richardson 
By My. Pease 


@. Mr. Richardson, where do you live? 

A. Clyde Park, Park County. 

Q. What is your occupation? A. Farmer. 

@. Have you served on juries? A. Yes. 

Q. State court or federal court, or both? [244] 

A. Just in the County. 

@. Ever serve on a criminal case? A. One. 

Q. You know, then, by experience, the duty of a 
juror to have an open mind? A. Yes. 


Q. Is your mind open in this case? 

‘AL Yes. 

Q. Do you know anything about it at all, or have 
you any impressions concerning it, or concerning 
the Act of Congress which is the basis of the case? 

A. No. 
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Q. Do you know the defendant? A. No. 
Q. Do you know Mr. Acher or Mr. Davidson ? 
A. No. 

Q. Can you and will you follow the instructions 


of the court and render a verdict in this case based 
solely upon the evidence and with all fairness and 
impartiality ? a “Y's. 


Examination of Mr. Morris Sanford 


By Mr. Pease 


Q. Mr. Sanford, where do you live? 

A. Helena. 

Q. What is your occupation? [245] 

A. Insuranee. 

Q. You represent a state agency, do you? 

A. I have my own local agency here in Helena. 

Q. I see, and you are not what they call a gen- 
eral agent, then, I take it? A. “No, I am mot. 


Q. Have you ever served on a jury? 

A. In federal court, just federal court. 

Q. You know then what the duties of a juror 
are, of course. Will you have any difficulty in this 
ease, not by reason of any prejudice on your part, 
but by reason of any knowledge of any facts which 
would impress you ? A. No. 

@. You don’t know the defendant? A. No. 

Q. Do you know his attorneys? 

A. I know Mr. Acher. 

Q. Is that an acquaintanceship of considerable 
standing ? 

A. No. I know him like I know attorneys in 
town, just know who they are. 
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Q. Have you in any piece of business worked 
with Mr. Acher? A. No. 

Q. It is a social acquaintanceship then? 

A. Just a speaking acquaintanceship. 

Q. I see, no personal relationship or anything 
like that; and [246] as far as the type of the charge 
is concerned here, I take it you have no bias against 
the enforcement of this particular law any more 
than any other law of the United States? 

A. No. 

Q. And you will not be impressed or hindered 
in any way by the nature of the charge if you sit 
on this case? A. No. 


Examination of Mr. Charles W. Tinker 
By Mr. Pease 


Mr. Tinker, you reside where? 
Livingston. 
What is your business ? A. Salesman. 


With what concern are you associated ? 
Fuller Brushes. 
How long have you lived in Livingston? 
A little over two years. 
Where did you live before that? 
Sheridan, Wyoming. 
You have followed that profession of sales- 
man for some years? 

A. I have been with Fuller’s only since Sep- 
tember. IL was with Montgomery Ward’s before 
thee 


OPOPOPOOPe 
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Q. Have you ever served on a jury? 

A. Yes. [247] 

Q. Where? “A. State. 

Q. State of Montana? 

A. In Livingston. 

Q. Do you know the defendant in this case? 

G. No,ssit. 

Q. Or his attorneys, either one of them? 

& Wo, sir. 

Q. Do you know, or have you heard anything 
purporting to be any of the facts in this case? 

x” Wo. 

Q. You have no opinion on the merits of the 
case ? A. No, sir. 

Q. You have no bias or prejudice? 

ie To, sit. 

Q. You are in favor of the enforcement of all 
United States laws impartially? A. Yes. 

Q. And if selected you will so act fairly and 
impartially ? A, Yes, sur. 


Examination of Mis. Lilian F. Watson 


By Mr. Angland 


Q. Is that Mrs. Watson? A. Yes. 

Q. Where do you reside? [248] 

A. In Helena. 

Q. Housewife, are you? A. Yes. 

Q. What is the nature of your husband’s em- 
ployment ? 

A. Electrie and steam engineer. 
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Q. For what concern? 

A. Kessler Brewing Company. 

Q. Mrs. Watson, have you ever been called as a 
juror? A. No. 

Q. This is your first experience in being in 
court ? A. That’s right. 

Q. Did you hear Mr. Pease’s statement of the 
nature of this case, that is, the charge made by the 
grand jury against the defendant? Is there any- 
thing about the nature of this case that would cause 
you to be biased or prejudiced in any way, Mrs. 
Watson ? A. No. 

@. You feel you can and will try the case in- 
volving this type of charge just as you would any 
other charge that might be made against an indi- 
vidual ? A. Yes. 

@. Are you acquainted with Mr. Acher or Mr. 
Davidson ? A. No. 

Q. Are you acquainted with Mr. De Pratu? 

A. No. [249] 

Q. Mrs. Watson, the duties of a juror are, of 
course, explained to them by his Honor, and you 
will follow his directions and instructions to the 
jurors if you are chosen as a trial juror in this case, 
will you? Anes 

@. And on the facts of the case you will be 
bound by the evidence presented to you in court, 
and that evidence presented in court only, is that 
right? A. That’s right. 

Q. And the law given to you by his Honor? 

Pee Chat’s right. 
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Q. And you can and will follow the instructions 
and give the government fair and impartial treat- 
ment and give the defendant fair and impartial 
treatment ? A. J will. 


Examination of Martin TT. O'Connell 
By Mr. Angland 


Mr. O’Connell, where do you reside? 
Bozeman. 

What is your occupation ? 

Laundryman. 

What was that? 

IT run a laundry. 

Have you lived in Bozeman for some period 
of time? A. All my life. [250] 

Q. Mr. O’Connell, did you hear Mr. Pease’s 
statement of the nature of the charge made against 
the defendant ? A. Yes, sir. 

Q. Is there anything about the nature of this 
ease that would cause you to be biased or preju- 
diced in any way? A. No, sir. 

Q. You can give the charge made under this act 
of Congress the same consideration you would give 
any other charge which might be made? 

me Yes) sir. 

Q. Are you acquainted with the defendant, Mr. 


OPOrOre 


De Pratu? A. No, sir. 
Q. Are you acquainted with either Mr. David- 
son or Mr. Acher, his attorneys? A. No, sir. 


@. Have you ever sat on a jury before, Mr. 
O’Connell ? A. No, sir. : 
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Q. This is your first experience being called? 
A. Yes, sir. 
Q. You, of course, have some ideas of the duties 
of a juror? A. Ido now. 


@. Since you have heard statements made in 
court. And you feel you eould act as a fair and 
impartial trial juror if called in this case? 

A. Yes, sir. [251] 

Q. And can give the defendant a fair and im- 
partial trial and the government a fair and impar- 
tial trial? A. Wes, sine 


Examination of Mr. Arthur L. Johnson 
By Mr. Angland 


Q. Mr. Johnson, where do you reside? 

A. Machinist. 

@. Where do you reside? 

A. What was that? 

Q. Where do you live? A. Helena. 

@. You are a machinist by occupation? 

A. Yes, sir. 

Q. By whom are you employed? — 

A. Northern Pacific Railroad. 

Q. How long have you lived in Helena, Mr. 
Johnson ? 

A. Off and on all my life, just 54 years. I have 


been away at times for short periods. 


@. Have you ever been called as a juror before 
this time? A. Once. 

Q. Did you sit on a case at that time? 

A. I was excused. 
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Q. You didn’t sit on the trial of any case? 

A. No, I didn’t. 

@. You understand the duties of a juror will be 
explained to [252] you by his Honor? 

A. Ye, sir. 

Q. And your duties in this case particularly will 
be explained to you, and you will be bound by his 
instructions in that regard? 

A. Sure, to the best of my ability. 

@. You heard Mr. Pease’s statement concern- 
ing the charge made in this case? 

A. No, due to his character of voice, his par- 
ticular type of voice, I wouldn’t say I understood 
half a dozen words he read or spoke. 

Q. Did vou hear the portion of the indictment 
that I read to My. Terry a moment ago? 

A. Yes, I understood quite a lot of that what 
you read to the gentleman. 

You did hear that? 

Quite.a bit of it, yes. 

You don’t think you heard it all? 

Nort don’t. 

Well, the charge made against the defendant 
in count one of the indictment is that on or about 
June 27, 1946, at Helena, Montana, the defendant 
did knowingly, falsely and feloniously represent 
himself to be a citizen of the United States with- 
out having been naturalized or admitted to citizen- 
ship and without otherwise being a citizen of the 
United States in that the defendant, [253] in an 
application for a retail liquor hceense under the laws 
of the State of Montana, filed by him with the Mon- 
tana Liquor Control Board stated as follows, quote 
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Are you a citizen of the United States, his answer, 
Yes, end of quote, whereas in truth and in fact the 
defendant was not then and never had been a citi- 
zen of the United States, which he, the said defend- 
ant, well knew. Now, the second count of the indict- 
ment is substantially the same, except that it is 
charged he committed that offense on January 15, 
1946, the first count is on June 27th and the next 
one January 15, 1946, and the third count of the 
indictment charges that on or about—(interrupted) 

The Court: No need reading it. The third count 
is exactly the same as the first two counts, except 
it is said that on September 11, 1946, he said he was 
a citizen of the United States in response to ques- 
tions propounded to him by the Board of Inquiry 
of the Immigration and Naturalization Service of 
the United States. In other words, the charges are 
substantially the same, except in the first two counts 
the statement was made to state officials, and in the 
third count it was made to government officers. 
Proceed. 

Q@. Now, do you understand the nature of the 
charge made, Mr. Johnson? A. Yes, I do. 

. Congress, of course, has provided by an Act, 
that if he did these things, he is guilty of an offense. 
Is there anything [254] about the nature of that 
charge that would cause you to be biased or preju- 
diced in any way? A. No, there isn’t. 

@. You feel you could try this type of case 
fairly and impartially just as you might try any 
other case in which you might be called to act? 

A. Yes, sir. 

@. Are you acquainted with the defendant, Mr. 
De Pratu? A. No, I am not. 
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Q. Are you acquainted with either of his attor- 
neys, Mr. Acher or Mr. Davidson? 

A. I have met Mr. Acher several years ago, ten 
years ago. I just had the pleasure of meeting him. 

Q. Nothing you know of would prevent you 
from acting as a fair and impartial trial juror if 
you were chosen to sit in this ease? 

A. No, there isn’t. 

Examination of Mr. J. R. Venable 

By Mr. Angland 

You reside in Livingston, Montana? 
Yes, sir. 


What is your occupation ? 
Locomotive fireman, for the Northern Pa- 


a 


cific Railroad. 

@. Have you ever heard anything about this 
ease before you came into Court this morning, Mr. 
Venable? A. No, sir. [255] 

Q. Did you hear the statement made by Mr. 
Pease? A. Yes, sir. 

Q. You understand the nature of the charge 
made against the defendant? A. Wes, sir: 

Q. Anything about the nature of the case that 
would cause you to be biased or prejudiced in any 
way? A. No, sir. 

Q. You feel you could try the case fairly and 
impartially if you were chosen as a trial juror? 

A. Yes. 

Q. Are you acquainted with the defendant or Mr. 
Davidson or Mr. Acher, his attorneys? 

A. No, sir. 
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Examination of George W. Nelson 
By Mr. Acher 


Q. Mr. Nelson, von understand that this is a 
criminal charge wherein the government must prove 
the guilt of the defendant beyond a reasonable 
doubt. Do you have any quarrel with that rule of 
law that provides that the burden is upon the gov- 
ernment to establish the guilt of the defendant be- 
yond a reasonable doubt? Does that sound lke 
good law to vou? A. Yes. 

Q. In other words, in France, if the accusation 
is made the burden is upon the accused to acquit 
himself, but you understand we do not follow that 
system here in this country. The government must 
y-rove its case beyond a reasonable doubt? 

A. Yes. 

Q. Now, the Court will instruct you as to the 
law of the case [256] and you will be directed to 
take the law from the Court and not from what we 
lawyers may sav. Do you think that is good law, 
that that should be the rule? A. Yes. 

Q. The Court will also instruct you that you 
are the exclusive judges of the facts, what wit- 
1esses to believe, and where the truth lies in the 
ease, and if the Court does so instruct you, you will 
have no hesitancy in following that instruction? 
In other words, in the state court, the instructions 
are given typed out and read to you, and they are 
abstract principles of law. In the federal court, 
his Honor instructs vou orally, and he has the 
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right to comment on the evidence. However, he will 
also tell you that regardless of what he may say 
as to the facts, it is still your duty to decide the 
facts, and you will if you are so instructed, follow 
that law in spite of any comment the Court might 
make as to what he thought the facts were, would 
you not? A. Yes. 

Q. His Vonor will, no doubt instruct you that 
the defendant need not testify in his own behalf 
and that no adverse conclusion can be drawn from 
his failure to testify. It hasn’t been decided whether 
he will or won’t, but if defendant should not tes- 
tify and the Court instructs you that you should 
not derive any unfavorable inference from that fail- 
ure, you would have no hesitancy in following that 


instruction? [257] a No; 
@. You can see the reasonableness and fairness 
of such instruction ? A.” Wes, sir. 


@. Now, in the ease the charge is in the first 
two counts a trifle different than the third count. 
The first two counts say that in an application for 
a liquor license the defendant knowingly, falsely and 
feloniously represented himself to be a_ citizen, 
Whereas he was not a citizen. Now, if the Court 
should instruct you that the word knowingly, as 
used in this charge, means with guilty knowledge, 
that is, deliberately and not something which is 
merely careless, negligent or inadvertent, you would 
have no hesitaney in following that instruction, 
would you? A. No. 

Q. In other words, when the accusation says 
knowingly, that word is to be considered by you in 
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the proof to see whether or not, even though the 
statement were made, it comes within the definition 
of being deliberate and not something which is 
merely careless, negligent or inadvertent. The ac- 
cusation says that the statement was made falsely, 
and if his Honor should instruct you that the word 
falsely, as used in this charge, means something 
more than an untruth, and means something perfidi- 
ously or treacherously, or with intent to defraud, 
you would have no hesitancy in following that 
instruction? [258] 

A. TI don’t know. 

Q. If the Court so instructed you, you would fol- 
low that instruction ? A. Yes. 

@. In other words, if the Court says the word 
falsely, as used here means something more than 
not being true, it means something perfidious, or 
treacherous, or with intent to defraud, and those ele- 
ments were present in the man’s mind before he 
could be guilty, you could follow that instruction, 
could you not? A. If I was told, yes. 

@. And the government, in its charge, has said 
that that was done feloniously. Now, that word has 
a definite meaning, and if the Court should instruet 
you it means that the act was done with a mind bent 
on doing what is wrong, or, as has been said, with 
euilty mind, in other words, if the defendant did 
this thing feloniously with a guilty mind, you would 
follow that instruction and require the government 
to prove he had that state of mind before you find 
him guilty, is that correct? A. Yes. 

Q. The Third count of the indictment is some- 
what different than the first two. It charges that 
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the defendant, having been duly sworn before a 
Board of Inquiry of the Immigration and Noturali- 
gation Service of the United States, did wilfully and 
knowingly testify falsely that he was a_ citizen, 
whereas, he [259] wasn’t a citizen. Now, if the 
Court should instruct you that the word ‘‘wilfully,”’ 
as used in that charge, means that it must be an im- 
tentional act, and’ not something accidental or mad- 
vertent, you would have no hesitancy in following 
such an instruction, would you, Mr. Nelson? 

A. No. 

Q. If the Court should instruct you that under 
the third count of the indictment there is a greater 
burden on the government to prove the charge than 
there is in the first two counts—(interrupted) 

The Court: The Court will give no such instrue- 
tion as that. There is only one burden on the gov- 
ernment, and that is heyond a reasonable doubt. 
That is the burden in a ¢viminal case, and you will 
understand, jurors, that in questions that counsel 
propounds to you if the Court instructs such and 
such, you will do this or that, you will not get any 
idea at all from that that I intend to so instruet 
you. There will be no instruction that there is any 
different burden of proof on the government under 
the third count than there is in the first one. 

Mr. Acher: ‘hat there would be corroboration 
required is the point J wish to make. 

The Court: There will be no charge given to the 
jury that there will be corroboration required any 
more on the third count than on the other two. 

Mr. Acher: Very well. [260] 
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Q. I take it that neither Mr. Angland or Mr. 
Pease have ever represented you in any matter? 

A. No. 

@. ‘There is nothing in your mind that leads you 
to believe you could not give the defendant a fair 
and impartial trial if you were selected to act as a 
juror? 

A. No, sir, I don’t believe there is. 


Examination of Mr. E. J. Garrahan 
By Mr. Acher 


@. Mr. Garrahan, you have heard my interroga- 
tion of Mr. Nelson. You have no quarrel with the 
rule that the burden is on the government in this 
ease to prove its case beyond a reasonable doubt, 
and you, if selected here, will require the govern- 
ment to prove the case against the defendant bevond 
a reasonable doubt before you would find against 
him, would you not? A. Yes. 

@. You understand that in a civil case, you have 
the right to decide the case for the side who has the 
greater weight of evidence on their side. In other 
words, if you put it on scales, whichever side weighs 


the most, you have the right to go their way, but you — 


understand that isn’t the rule in a criminal case, 


but in a criminal case the government must prove it — 


beyond a reasonable doubt. A. Yes. 

Q. Now, you understand what evidence is, and 
if his Honor [261] should instruct you that the 
indictment, the charge that has been filed, is no 
evidence against this man, but is merely a procedure 
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to get the case into Court, you would have no hesi- 
taney in following that instruction, you could fol- 
low that instruction? In other words, you don’t 
come into Court saying, ‘‘ Well, they filed the charge 
against this man, he must he guilty.”’ You don’t 
have that feeling at all? A. No. 

Q. You will leave your mind open and make the 
government prove the case beyond a reasonable 
doubt? A. That’s right. 

Q. Before you find against the defendant? 

A. Yes. 

Q. Have you any quarrel—assuming his Honor 
instruets you that even though the defendant. made 
a statement as to his citizenship, it has to be made 
knowingly and has to be falsely made, and by know- 
ingly, if the Court should instruct you that that 
meant with guilty knowledge and deliberately and 
not something which was merely eareless, negli- 
gent or inadvertent, would you have any hesitancy 
in following that instruction ? i. No: 

@. You could do so? A. Yes. 

Q. And likewise, that if the word feloniously is 
used—the government charges that this statement 
was made feloniously—and [262] if the Court in- 
structs you that this means made with a mind bent 
on doing what is wrong, something he did with a 
euilty mind, vou would have no hesitaney in fol- 
lowing that instruction? A. Y¥ dont Ghintsso. 

Q. In other words, if some man made certain 
statements about his citizenship. but you concluded 
he didn’t do it feloniously or falsely. as the Court 
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will define those terms, you would have no hesitancy 
in returning the verdict for the defendant? 

A. That’s right. 

Q. Has either Mr. Peas or Mr. Angland ever 
acted as your attorney, these two gentlemen? 

A. No, sir. 

Q. Is there anything that you know or have 
heard that would lead you to believe you could not 
give the defendant a fair and impartial trial if you 
were selected? 

A. I don’t know of anything. 


Examination of Mis. Agnes E. Olson 
By Mr. Acher 


Q. Mrs. Olson, I don’t believe I recall the Dis- 
trict Attorney asking whether you had sat on a 
jury before. A. No. 

Q. You did not? A. No. 

@. You are familiar, however, with the rule that 
in a criminal case the government must prove its 
ease beyond a reasonable [263] doubt? 

A. Yes, sir, I am. 

@. You have no quarrel with that principle of 
law, and you feel you could follow it without any 
holding back on your part? A. Yes. 

Q. And that the defendant doesn’t have to prove 
anything. He has the right to stand here and say 
nothing, but still you can draw no unfavorable 
inference from that fact, if he doesn’t testify. If 
the Court so instructs you, you could still require 
the government to prove its case beyond a reasonable 
doubt? A. Yes. 


United States of America a 3 


Q. If the Court should instruct you that you are 
the sole and exclusive body that decides the faets, 
which witnesses to believe, where the truth is on 
the facts, you could follow that principle without 
any difficulty, could you not? 

A. Yes, I think so. 

Q. If the Court should tell you, as he will, that 
he is the sole judge of the law, and what he says is 
the law you must follow, you will do that, of course? 

i. Wes. 

Q. But, if the Court should, in the course of his 
statements with respect to the law, make certain 
observations as he has the right to do as to the 
facts, the mere fact that he is the judge will not let 
you say to yourself, ‘‘T will surrender up [264] 
part of my prerogative to him.’ You will still judge 
the case on the facts, as it ts vour duty to do, would 
you not? A. Yes. 

Q. In this case it is charged that these state- 
ments were made falsely and felomously and know- 
ingly, and in the third count the word wilfully is 
used too. If the Court should instruct you that 
before the defendant ean be guilty, you must find 
that be did these things—we will assume they were 
done as charged; we will just assume that the state- 
ment was made that the man was a citizen and he 
wasn’t a citizen—but still if the Court instructs you 
you have to determine it was done falsely and that 
that meant something more than untrue. that it 
meant perfidiously or treacherously, or with in- 
tent to defraud, you would have no hesitancy in fol- 
lowing that instruction, would vou? A. No. 


o4 Louis Raphael De Pratu vs. 


...Q@. Or that the word feloniously means with 
guilty mind and not something accidental, negli- 
gent or inadvertent, but something deliberate, a man 
making false statements when he knows what he is 
talking about. Are you acquainted with either Mr. 
Pease or Mv. Angland, the attorneys for the govern- 
ment? A. No. 

Q. Is there anything you know about that I don’t 
know about. Suppose you were representing Mr. 
De Pratu and I was sitting up there and had your 
state of mind—I don’t know your state of [265] 
mind, you are the only one that does—assuming you 
were defendant’s lawyer and I was up there with 
your state of mind, would you let me sit as a trial 
juror? A. Yes, I believe I would. 


Examination of John H. Luberts 
By Mr. Acher 


Q@. Mr. Luberts, you hadn’t sat on a jury before? 

A. No, I haven’t. 

Q. Can you follow without any hesitation the 
rule of law that the government must prove its case 
against this defendant beyond a reasonable doubt? 

mo di can. 

Q. You will require them to do that before you 
would find this man guilty. A. Yes. 

Q. There is no feeling in your mind right at 
this moment that this man must be guilty of some- 
thing or he wouldn’t be here in court? 

A. Nota bit. 

Q@. You understand the written charge is no evi- 
dence against him or any kind or character? 

A. Yes. 
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Q. If the Court should instruct you that you are 
to take the law from the Court exclusively and not 
from what we lawyers say, you will have no hesi- 
tancy in following that instruction? [266] 

A. No. 

Q. If he also tells you that you are the sole and 
exclusive judge of the facts in the case, what wit- 
nesses to believe and where the truth lies on the 
facts, you will take the responsibility and do your 
job, would you not? xs. Fevoult. 

Q. Even though the Court should make com- 
ments, which he has the right to do under the fed- 
eral practice; he can tell yon what he thinks the 
facts are, but vou will still remember that while 
he, as a matter of law has the right to tell you what 
the law is, vou still have the prerogative of deciding 
on the facts? A, Yes, 

Q. In this ease the charge is that these repre- 
sentations were made feloniously, falsely and know- 
ingly, and you would have no hesitanev—or you will 
follow the instructions as to the significance of those 
words, and if his Honor should instruct you they 
mean it must be done dehberately and with guilty 
mind, and not something merelv careless, or inad- 
vertent, you would have no hesitancy in following 


such instruction, would vou? A. No. 
Q. Neither My. Pease nor Mr. Angland has ever 
acted-as attorney for you? A. No. — 


Q@. You know of no matter or thing which would 
prevent you from giving the defendant a fair and 


impartial trial? [267] A. Jhere isn’t: 
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Examination of George Leckner 
By My. Acher 


Q. Mr. Leckner, you will enter upon this case 
with an open mind, and won’t consider the fact 
because the government has brought this charge 
there must be something to it. You have no opinion 


one way or the other at this time? A. No, sir. 
Q. You will require the government to prove its 
ease beyond a reasonable doubt? A. Yes. 


Q. Now, you understand that the Court will in- 
struct you as to the law, but in the course of his 
instructions he will tell you you are the sole and 
exclusive judges of the facts, that you will find them 
in the light of what he tells you the law is? 

A. Yes, sir. 

Q. You will do that, you will assume the respon- 
sibility which the government has placed in you if 
you are selected and you will decide the facts? 

A. Yes, sir. 

Q. And you will not let what the lawyers say or 
what the Judge says influence you as to your honest 
opinion on the facts, only, of course, subject to the 
rules of law that the Court will give you? 

The Court: Just a minute. That is an improper 
question [268] coupling what the attorneys say with 
what the judge says. The judge speaks with more 
authority than the attorneys. I will charge you with 
reference to that at the end of the trial, but don’t 
get any impression from counsel that the judge 
speaks with as little authority as attorneys do when 
making their argument. 

Mr. Acher: TIT didn’t mean that. 
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The Court: JY don’t know. That is what you said. 
T don’t want to give that impression. ‘The judge 
does speak with authority when he charges the jury. 

Q. His Honor will instruct you as to the ele- 
ments that go to make up the crime, the different 
things you must find from the evidence. The charge 
ineludes the words feloniously, falsely and know- 
ingly, and his Honor will instruct you as to what 
those words mean, and before you can find him 
guilty, yon will consider the facts in the hght of 
the Court’s instructions, wil] you not, without any 
hesitation on your part? x Yes 


Examination of Morris Sanford 
By Mr. Acher 


Q. You have heretofore sat on juries in this 

Court? A. I have. 

What year. 

About twice during the last 10 years. 

You have sat on criminal eases? [269] 

J have. 

And, of course, you have heretofore heard 
instructions under which you would require the 
government to prove its case bevond a reasonable 
doubt before vou would find for the government and 
against the defendant. A. T would. 

Q. And you will consider carefully the instrue- 
tion with respect to the elements that go to make 
up the crime, that these things. if done, were done 
falsely, feloniously and knowingly ? 7 Yess 

Q. And you would carefully analyze the evidence 


and apply it to those definitions if von were selected ? 
A. Yes. 


O>ore 
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Q: Has either Mr. Angland or Mr. Pease acted 
as your attorney? A. They have not. 


Examination of Charles W. Tinker 
By Nien 


Q. Mr. Tinker, you stated you were on a jury 
in Livingston? A. Yes, sir. 
' Q. What year was that? 
A. last fall, 1947. 
'°Q. What case were you on, do you recall? 
“A. Case of Louis Olson against State. 
Q. That was one at Chadborn? 
A. McDonald against State of Montana. [270] 
Q. State against McDonald, do you mean? 
A. Yes. 
Q. And State against Olson? A. Yes, sir. 
Q. And you won’t require the defendant to prove 


anything; [ mean you will always keep in mind that 
the government has the burden of proof in the case? 

A. Yes, sir. 

Q. You won’t consider that the indictment or 
charge here is any evidence against this man? 

pe No, sir. 

Q. And you will, after you have been advised 
by the Court as to the elements that go to make up 
this crime, that is, the representation as to citizen- 
sbip must have been made knowingly, feloniously 
and falsely; you will consider the definition of those 
words carefully in determining whether the defend- 
ant committed the crime, will you not? 

A. Yes, sir. 
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Q. Do you know of any matter of thing which 
would prevent you from trying this case fairly and 
impartially for the defendant? A. No, air. 


Examination of Harry Richardson 
By Mr. Acher 


Q. Myr. Richardson, you were on the jury last 
fall, too, at Livingston? [271] A. No. 

Q. What year were you? 

A. It has been 20 years ago. 

Q. How long? A. ‘Twenty years or more. 

Q. If you are selected, you will require the gov- 
ernment to prove its case here bevond a reasonable 
doubt? A. Yes, sit. 

Q. You don’t consider that the charge whieh has 
been filed is any evidence against the defendant? 

A. No. 

Q. And if you are selected, after you have taken 
the law from the Court as he will instruet you, you 
will apply the law to the facts to the best of your 
ability, will vou not? A. Yes. 

Q. And in considering this charge, if his Honor 
instructs yon as to the elements that go to make up 
the offense, that is, in addition to the representa- 
tion that was made, “TT am a eitizen,’? and we will 
assume he wasn’t a citizen, if his Honor instructs 
you this has to be done knowingly, falsely and felon- 
iously, and defines those terms to vou, vou will con- 
sider those definitions carefully in determining 
whether or not the man committed a crime. will 
will vou not? me Yoesesie [728 


a a 
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Examination of Lillian IF. Watson 
By Mr. Acher | 


Q. I didn’t hear your answer about your occu- 
pation or your husband’s. A. Housewife. 
Q. And your husband’s? 
A. Hlectrie and steam engineer. 
| Q. Where is he employed? 
A. Kessler Brewing Company. 


| 


@. You heard my questions to these various 
jurors about our side of the case, have you not? 

A. Yes, I did. 

Q. Is there anything I suggested that raised a 
question in your mind that you couldn’t be a fair 
and impartial juror? A. No. 


Examination of Martin T. O’Connell 
By Mr. Acher 


Q. Mr. O’Connell, what is the name of your 
laundry ? A. Gallatin Laundry. 

@. Is that a local institution or a chain concern ? 

A. It is loeal. 

Q. Just local. You heard my questions to the 
various jurors here this afternoon, have you not? 

A. Yes, suv. 

Q. Is there any question I asked that raised a 
question in your mind so you would feel you couldn’t 
give the defendant a [273] fair and impartial trial? 

A. No, sir. 
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Examination of Arthur L. Jolnson 
By Mr. Acher 


Q. If you are selected as a juror, you will re- 
quire the Government to prove its case beyond a 
reasonable doubt before you will return a verdict 
against the defendant, will you not? 

A. Yes, I would. 

Q. Did you hear my questions to the various 
jurors here this afternoon ? 

A. Yes, [ understood you quite thoroughly. 

Q. Was there anything said in the course of 
my questions which crossed your mind which leads 
you to believe you wouldn’t be qualified or couldn’t 
give the defendant a fair trial if you were selected, 
anything that was said here? pW ING) 

Q. If you were selected, you would give the de- 
fendant a fair and impartial trial in this case? 

A. Yes, sir, I would. 


Bxamination of J. R. Venable 
By Mr. Acher 


Q. If selected as a juror, you would require the 
Government to prove its ease beyond a reasonable 
doubt before you would return a verdict against 
this defendant, would you not? A. Yes, sir. 

Q. You will listen carefully to the instructions 
given to you by the Court and endeavor to consider 
all the elements of the crime being charged. that 
the statements were made knowingly, falsely and 
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feloniously, and you will consider the Court’s defini- 
tion of those words to decide whether o1 not the 
man is guilty of the crime, will you not? 

A. Yes, sir. 

Q. You have never been represented by Mr. 
Pease or Mr. Angland in any legal matter? 

A. No. 

Q. You know of no reason why you shouldn’t 
try the case fairly and impartially? A. No. 

Thereafter, defendant waived his sixth and re- 
maining peremptory challenges and the Govern- 


ment waived its fourth and remaining peremptory 
challenges. [275] 


United States of America, 
State of Montana—ss. 


I, John J. Parker, Official Court Reporter in the 
District Court of the United States, District of 
Montana, Helena Division, do hereby certify that 
the foregoing annexed transcript is a true and cor- 
rect transcript of the voir dire examination of the 
jurors who sat as the trial jury in Criminal Action 
No. 6747, United States of America, Plaintiff, vs. 
Louis Raphael De Pratu, Defendant, tried before 
the Honorable R. Lewis Brown sitting with a jury, 
in the Federal Building at Helena, Montana, on 
January 7th, 8th. 9th, 1948. 


/s/ JOHN J. PARKER, 
Official Court Reporter. [276] 
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The Court: Make yvour opening statement on 
behalf of the Government. 
(Thereupon Mr. Pease made the opening 
statement for the Government.) 
% % x % % ¥ ¥ 
he Court: Do you desire to make your state- 
ment now ? 
Mr. Archer: Reserve it, if I could. 
The Court: Very well. Call your first witness. 


CHARLES H. RED 
ealled as a witness on behalf of the plaintiff, bemg 
first duly sworn, testified as follows: 


Direct Examination 
By Mr. Pease. 
Please state your full name. 
Charles H. Reed. 
Where is your residence? [50*] 
In Helena now. 


QPOPO 


And what official position do vou hold with 
the State of Montana at this time? 

A. I am acting administrator of the Montana 
Liquor Control Board. 

@. How long have you occupied the position of 
acting administrator ? 

A. Since the first of the year. 

Q@. That is, since the first day of January ? 

A. First day of January, that’s right. 


* Page numbering appearing at foot of page of Reporter’s certified 
Transcript of Record. 
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(Testimony of Charles H. Reed.) 

Q. Of this present month? A. Yes, sir. 

Q. Have you in your custody, in your official 
custody, the records of the Montana Liquor Control 


Board ? A. Yes, sir. 

Q. And those are located in the office of the 
Administrator, are they not? A. Yes, sir. 

Q. In this city? A. Yes. 


Q. Now, do you have among those records an 
application for a retail liquor heense on behalf of 
the defendant in this case, Louis P. De Pratu? 

A. Yes, sir, that was what I was supposed to 
bring. 

Q. How many do you have? [51] 

A. ‘Two. May it be understood that I get those 
back ? 

Mr. Pease: The witness, your Honor, bas asked 
that provision be made for the return of the exhibits 
after they have served their purpose. I presume 
there will be no question about that being done 
after the case is disposed of. 

The Court: Well, of course, as far as that is 
concerned, the witness, as a state official, is not re- 
quired to place state records ont of his possession 
in any way, shape or form. If he desires to do it, 
it will be retnined to him. 

The Witness: ‘They are the originals and only 
copy of those applications. 

The Court: You are responsible for them as a 
state officer, and this Court’s process will not re- 
quire you to put these records out of your posses- 
sion. If you desire to do it, they will be returned 
to you. 


a See ae 
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(Testimony of Charles H. Reed.) 

Mr. Pease: If the Court please, we will be able 
to expeditiously furnish copies of the instruments, 
but we cannot furnish facsimilies of the signatures 
on them, which might possibly become of some 
moment, and I would like to have the privilege of 
using them here. 

The Witness: [I am willing to Ieave them here 
with you during the trial of the case. 

The Court: Very well. Proceed. 

Oe (By Mr. Pease): Mr. Reed, 1 would Tike 
to have you remove CGinterrupted) [52] 

Mr. Acher: One moment. ‘’o which we object 
on the ground that—lI would like to ask a question 
or two to lay the foundation for this objection. 

The Conrt: No. That is the Government’s ex- 
hibit, and they have a perfect right to offer anything 
they want. If he wants to tear it apart, it is stil 


in his possession and he can do anything he wants 
with it. 

Mr. Pease: In view of the objection 
rupted ) 

The Court: There isn’t any objection before the 
Court at all. Proceed. 

Q. (By Mr. Pease): Well, then, remove the 
beer license. Now, Mr. Reed, I show your plain- 
tiff’s Exhibit 1 and ask yon if that is one of the 
permanent official files of the Montana Liquor Con- 
tro] Board? A Alhnt is orrect: 

Q. Can you state the time or approximate time 


(inter- 


of its having been filed with the Liquor Control 
Board ? A. The date is on here. 
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(Testimony of Charles H. Reed.) 

@. What is the date? 

fee the 27theday of June, mivaG: 

Q. And I am handing you plaintiff’s Exhibit 2, 
and ask you to state if that is one of the permanent 
official records of the Montana Liquor Control 
Board ? A. Yes, sir. 

Q. And can you state when that was filed? [53] 

Mr. Acher: One moment, to which we object 
on the ground the witness has said he became head 
of this department on January J of this year, and 
I don’t see how he would be qualified to give testi- 
mony as to when papers were filed before his tenure 
of office. 

The Court: Well, the filing mark is on there, 
and that is what the witness is testifying from. He 
is not purporting to testify from his own personal 
knowledge. Just read the filing date if there is a 
filing date on it. 

A. 15th day of January, 1946. 

Q. What do your records show with reference to 
whether a license, a retail liquor license, was issued 
by the Board upon the appheation which is plain- 
tiff’s Exhibit 1 and upon the application which is 
Exhibit 2? 

Mr. Acher: One moment. To which we object 
upon the ground that the records are the best 
evidence. 

The Court: Yes, that is true. If they have a 
record as to whether it was issued or not, the record 
is the best evidence. 
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(Testimony of Charles H. Reed.) 

Mr. Pease: My information is that the Board 
does not retain duplicates. Do you have a record 
as to whether or not a license was issued on this 
application ? 

A. Yes. We make them out im duplicate and 
we keep the duplicate. Jt is no doubt on file m 
the office. 

Q. Do you have a record as to the issuance of a 
heense ? 

The Court: Ife just said that he did have. He 
said that he has [54] a duplicate on file in his office, 
which constitutes the record, as | understand his 
answer. 

Qe Calling your attention tv the upper right- 
hand corner of the first page of plaintiff’s Exhibit 1, 
J will ask you if that is one of the records with 
reference to the issuance of a liquor license? 

A. Yes, sir, this is—in the file, the whole thing 
you mean? 

Q. If, in the administration of your office, you 
make a notation in that box in the upper right-hand 
corner showing the number of the license issued? 

ee lhat is correct. 

Q@. You say you do have a duplicate of that 
license in your office ? A. Yes, sir. 

Q. Is that also true of Exhibit 2? 

A. Yes, sir, the same thing with that. 

Mr. Pease: We offer in evidence plaintiff’s Ex- 
hibits § aad 2. 

Mr. Acher: One moment. I should like to ask 
a question or two if I am permitted. 

The Court: Proeeed. 
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Examination 
By Mr. Acher: 

Q. Showing you plaintiff’s proposed Exhibit 
No. 2, you were asked the question as to when this 
document was filed, and you read January 15, 1946. 
Do you recall your testimony? [55] 

A. I believe I did. 

Q. Well if you will examine that, isn’t it a fact 
that the date you read was the date that this is 
purportedly signed by someone, ‘‘Dated at Great 
Falls, Montana, this 15th day of January, 1946,’’ 
isn’t that correct? A. It seems to be. 

Q. Isn’t it a fact that there isn’t a filing mark 
on this proposed Exhibit No. 2? 

A. No, sir, I don’t see it. May I explain about 
the date further on the records? 

Q. I don’t think it requires any explanation. 
When you brought plaintiff’s proposed Exhibit 
No. 1 from your office, it was not in the same condi- 
tion that it now is, in that there was annexed to it 
another paper, was there not? 

A. Yes, the beer license. 

@. That was annexed as a part of your record? 

A. Yes sir. 

Q. Do you have that there? A. Yes, sir. 

Q. And likewise, plaintiff’s Exhibit 2 had an- 
nexed to it another paper which was fastened to it? 

A. That’s right. 

Q. And it was that way in your office as an 
original record ? A. Yes, sir. 
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(Testimony of Charles II. Reed.) 

Mr. Acher: At this time we object to the imtro- 
duction of [56] plaintiff’s proposed Exhibits 1 and 2 
upon the ground that there is no presumption that 
this document which bears a signature ‘“‘L. P. De 
Pratu’’ was signed by the same person as the de- 
fendant here until such time as that matter has 
been connected up. 

The Court: Let me see the exhibits. Well, what 
have you to say about that, Mr. Pease? 

Mr. Pease: J wish to ask the witness one or two 
more questions, your Honor? 


Direct Examination 
(Resumed ) 
By Mr. Pease: 


Q. What were you about to say, Mr. Reed, in 
answer to one of Mr. Acher’s questions conserning 
the date? 

The Court: Well, that is not proper because 
there is a date stamped on the face of this paper. 

Mr. Pease: That’s right. 

The Court: It is stamped on the face of this 
paper, ‘‘Received January 28, 1946, Montana Liquor 
Control Board.’’ 

Mr. Acher: One has the stamp and the other 
does not. 

The Court: One has the stamp and the other 
does not. That is plaintiff’s Exhibit 1 that bears 
on its faee the date of receipt by the Liquor Control 
Board. As to plaintiff’s Exhibit 2 if there is any- 
thing on the exhibit that shows on its face it was 
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(Testimony of Charles H. Reed.) 
received or filed by the Montana Liquor Control 
Board, he may read it. If there isn’t, you may 
interrogate him as to what personal knowledge he 
has as to the date it was received. 

Mr. Pease: He doesn’t have any, your Honor, 
as to the date, [57] he wasn’t there, but I would 
like to ask the witness if he can produce tomorrow 
the duplicate retail liquor license issued upon the 
application and upon each of these applications. 
Will you do so at the time Court convenes tomorrow 
morning, please? 

The Witness: Yes. 

Q. And do those show the date of issuance? 

A. Yes, I presume they do. 

Q. You are familiar with the form of license? 

A. Yes, but I don’t make the papers out myself. 

The Court: Yes, but he has been administrator 
only since the first of the year. That isn’t much 
time. He hasn’t had much of an opportunity to 
become familiar with the forms of the Board. Well, 
there is an objection before the Court, Mr. Pease, 
what do you have to say about that? 

Mr. Pease: Well I will withdraw the offer at 
this time until after the next witness is called, 
and I have no further questions of Mr. Reed at 
this time. 

Mr. Acher: No cross-examination. 

The Court: Very well, call your next witness. 


(Witness excused.) 
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called as a witness on behalf of the plaintiff, being 
first duly sworn, testified as follows: [58] 


Direct Examination 
By Mr. Pease: 
Q. Please state your name. 
A. Paul W. Smith. 
@. You are an attorney and counsellor by pro- 
fession ? A. ¥ am. 


@. And have been for years? A. Ve: 
Q. You live in Flelena? a. Wado; 


Q. What, if any, official position do you now 
have with the State of Montana? 

A. Iam attorney for the Montana Liquor Con- 
trol Board. 

Q. How long a time have you heen incumbent 
in that position ? 

A. I was employed as attorney in Mareh, 1944. 

(. Have you occupied that position ever since? 

A. I have. 

Q@. Were you such during the entire year of 
1946? A. IT was. 

@. J ask you to look at plaintiff’s Exhibit 1 
and plaintiff’s Exhibit 2, particularly at the name 
of the applicant and the signature, and I will ask 
you did you have anything to do in your official 
eapacity with the applications or with any licenses 
issued pursuant. thereto ? A. Yes, sit, I did. 

Q. Do you know the defendant, Louis De Pratu? 

me, ses, sir, L do. 

Q. Do vou know who these applications were 
made by? 
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(Testimony of Paul W. Smith.) 

A. By Mr. De Pratu, in the courtroom here. 

Q. The defendant in this case? A. Yes. 

Q. Were those signatures on the exhibits when 
they first came before the Montana Liquor Control 
Board ? A. Yes, they were. 

Q. Mr. Smith, can you state what is the pro- 
cedure of showing or of making a record of the 
time of filing applications of this kind? 

A. They are filed when the applications—the 
applications are filed when they are received by 
the Board. 

Q. What record is made of the time of receipt? 

A. Well, the mailing clerk is supposed to stamp 
the time of receipt. They do on some; I notice one 
here there is. 

Q. You find on Exhibit 1 there is a reception 
stamp ? 

A. Yes, that is made by the mail clerk at the 
Board. 

The Court: Are you sure it is Exhibit 1? 

Mr. Pease: He looked at it. 

Q. (By Mr. Pease): The other one does not 
bear a reception stamp ? A. No. 

Q. What record is there of the Board which will 
show the time of filing of that application? [60] 

A. There is a record here of February 15, 1946, 
marked O.K. by J.A.B. J.A.B. is Mr J. A. Buley. 
He was the administrator. That was the time he 
okayed this application so that 1} was on file with 
the Board at that time. 
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(Testimony of Paul W. Smith.) 

Q. It was already on file by the 15th of FPeb- 
ruary of 1946? A. Yes. 

Q. Is that correct? A. That’s correct, yes. 

Mr. Pease: We now re-offer the two exhibits, 
if the Court please. I believe we overcaine the 
objection made. 

Mr. Acher: At this time the only objection I 
have, your Honor, it appears from the evidence of 
the witness heretofore that this exhibit is not com- 
plete. Im fact under the Montana laws you ean’t 
get a retail liquor license until you do have a beer 
license, and, therefore, we submit the whole appli- 
cation should be offered. We will withdraw the 
objection if that is done. 

The Court: Well, I feel that the District Attor- 
ney, in presenting his case, may offer such part of 
the official record as it appears to him is material 
in the prosecution of his case. His indictment 
charges a liquor license, and that ordinarily doesn’t 
contemplate—the retail liquor license does not ordi- 
narily contemplate, as I believe in common par- 
lance, beer, so your objection to the introduction 
of the exhibits is overruled. However, the District 
Attorney is directed to make available [61] to you 
the portions of the record that you assert was re- 
moved from the exhibit as finally offered for your 
inspection and the inspection of your client, so that 
if you feel there is any particular part of that mate- 
rial to your elient’s case, or this defendant’s case, 
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(Testimony of Paul W. Smith.) 
you may have an opportunity then to offer it. Pro- 
ceed. You will do that Mr. Pease, you will make 
that available to the defendant. 

Mr. Pease: I will ask Mr. Reed to bring those 
beer licenses back tomorrow, or make them avail- 
able right now. 

The Court: We won’t interrupt the trial. Make 
them available after five o’clock. 

Mr. Pease: The applications are admitted? 
- .The Court: They are admitted in evidence. The 
objection is overruled and they are admitted in 

evidence. 

(Plaintiff’s Exhibit 1, being an application 
to the Montana Liquor Control Board for a 
‘Retail Liquor License by L. P. De Pratu, dated 
| the 27th day of June, 1946, and Plaintiff’s Hx- 
hibit 2, being an application to the Montana 
Liquor Control Board for a Retail Liquor 
License by L. P. De Pratu, dated the 15th day 
of January, 1946, were here received in evidence 
and read to the jury. The same will be certified 
to the Cireuit Court of Appeals by the Clerk.) 
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answer the following questions, to-wit: 


(1) State in what capacity you make this application: 
President and “anacer 
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(8) -Are you over the age of twenty-one years f...2ea> 


(4) Are you a citizen of the United States?........X9.3.... 
(5) Have you been a citizen of the atate of Montana for five years?....Yas_. 
(6) Are you a keeper of house of ill fame?........Q...... 


(7) Have you ever been convicted of being the keeper of a house of ill fame?___o___. 

(8) Have you ever been convicted, either under the laws of the federal government or the state of 
Montana, of pandering or other crime or misdemeanor opposed to decency and morality ?_Mo____ 

(9) If you answered “yes” to the preceding question, etate the particular offense, date, court and 
place of conviction: ............. . 


(11) Has the undersigned, under separate application, applied for, or been issued, a beer license under 
the laws of Montana for the calendar year for which this license is applied for 7c. eae 

(12) Has any other liquor license been issued to you this fiscal year?_Q...__ 

(18) Are you interested in any other liquor license other than the one for which this application ls 
made?.NOQ_.3.... = 

(14) Are the premises for which such license is sought inside the boundaries of an incorporated city 
or town?....... 488... 


(15) If the premises for which license is sought are not in a city or town, are the same within a dis- 
tance of five (5) miles of a city or town with a population of two thousand (2,000) or more, 
measured in a atraight line from the nearest entrance of such premises to the nearest boun- 


dary of such city ?..........0. 


(16) Are the premises above specified, for which the license is applied, on the same street or ave- 
nue and within 600 feet of a building occupied exclusively as a church, synagogue or other 
place of worship, or school (except a commercially operated school); the measurements to be 
taken in a straight line from the center of the nearest entrance of such achool, church, syna- 
gogue or other place of worship to the center of the nearest entrance of the premises for which 


the Hcense is applied ’?........ We... 


. VAN of Ta? eA 


- 


(17) Jf you have answered “yea” to the last preceding question, state whether the premisen for 
which the license ie applied are maintained as a bona fide hotei, restaurant, rallway car, club or 
fraternal organization or society, or similar place of business, established and In actual opera- 


tlon for one year prior to March 6, 19377........--s000+ 


(18) If the business to be licensed is’outside of an incorporated city or town, what other businesses 
are operated by applicant or those interested or about to be interested in the business to be 
licensed, auch as other bars, dance hails, tourist camps, rooming houses and places of like re- 


sort? 


(19) That the Board or any member thereof, or ite duly authorized representative, or any peace offi- 
cer of this atate ahall have the right at any time, and ia hereby given the authority to make 
an examination of the premises of the undersigned and to check the books, records and stock 
in trade of the undersigned and to take an inventory thereof ard in the event any liquor is found 
which is being kept or held in violation of the law, he may immediately sieze and remove the 
same; 


(20) That the undersigned, or his or her employee or employees, will not sell, dellver or give away, 
or cause or permit to be sold, delivered or given away, any liquor, beer or wine to any person 
under the age of 21 years, or to any intoxicated person or any person actually, apparently or ob- 
viously intoxicated, or to an habitual drunkard, or to any interdicted person; and, 


(21) That if the underalgned is granted the license applied for, the undersigned will abide by all 
rules and regulations of the Board relating to beer or intoxicating Hquor, and will not violate 
any law of the United States, or of the State of Montana, or any legal city ordinance relating 
to beer or intoxicating liquor, and will not knowingly permit any agent or employees so to do, 
{t heing the express undcratanding that violation of any zule or reguistion of sald Board, or of 
any Jaw of the United States, or of the State of Montana, or of any city ordinance relating to 
beer or intoxicating liquor by the undersigned, or any of them, or by any agent or employee 
of the undersigned, shal! be aufficient grounds for the revocation or suspension of the li 
herein applied for. 


Dated at Creat Falls , Montana, this.......29¢h.....day of... aQuary.__, 194_6. 
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STATE OF MONTANA, 
COUNTY oF Cascade 
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being first duly sworn, each for himself, or herself, deposes and says: that he, or she, has read the 
foregoing application and knows the contents thereof; and that the same is true to the knowledge of 


the deponent. 
—— lL ee ae (Migaatures of all Appitcants) 
__ Subscribed and sworn to before me this...L2th day PS 194.6 _. 
pe 7 


Bea. 9 


Wetary Public for the Otete of Montena. 


My Commission expires..OCt» 20, 1946 


LICENSES FuBs— 

In cities ever 10,000 population er within five miles thereef 9800.00 
Lese than 10,000 and more than 6,000 or within five miles thereef _.... 450.00 
Lees than 0,000 and more than 2000 or within five miles thereef $00.00 
OO ne 


In the Bearé will be governed by 


determining the pepulstics 
the last consus im effect af the time of the spplication. 
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(Testimony of Paul W. Smith.) 
Mr. Pease: You may cross-examine. 


Cross- ixamination 
Sy Mr Acher: 

Mr. Acher: If the Court please, | would like to 
eall attention—1l don’t know whether I am_ per- 
mitted to discuss that—the first question Mr. Pease 
didn’t read to you, “State in what capacity you 


> and then there is a line 


make this appheation’ 
with the words typed in ‘‘ President and Manager,”’ 
and under the line it says ‘‘State whether owner, 
partner, or if corporation, state your office, or im 
mniy Other eapacity.’’ 

Mi. Pease: I cid read that in the first applica- 
tion, it is the same in both. 

Mr. Acher: You did in the first. but in the see- 
ond you omitted it. 

Mr. Pease: 1 didn’t repeat. 

Q. (By Mr. Acher): You have some acquaint- 
anceship with the original application and the see- 
ond application, that is, Exhibit 1 and Exhibit 2. 
in this case, do you not? A. Yes. 

Q. Now, isn’t it a fact that before the liquor 
license, which is plaintiff’s Exhibit 1, could be issued 
that there has to be issued a beer license, and that 
it was annexed as part of vour file in your office ? 

Pweee iat s correct. 

Q. And you had to do with this particular appli- 
eation personally, so vou know about it? 

A, Yes, it was submitted to me because of the 
Stockman’s Club. 
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(Testimony of Paul W. Smith.) 

Q. I cannot now—could I ask Mr. Reed, inas- 
much as Mr. Smith can identify it, to have it pre- 
sented at this time? 

The Court: If Mr. Reed has it in his possession, 
and you desire [63] to get it from him, you may 
take time to get it, if you want. 

Q. Showing you the Government’s Exhibit No. 1, 
could you identify now the particular paper here 
that would fit that. It was taken off here in the” 
presence of the jury a little while ago. 

ie Vice 

Q. Showing you an exhibit which has been iden- ~ 
tified as defendant’s Exhibit 3, Mr. Smith, I will 
ask you whether or not that application for a retail 
beer license was issued simultaneously with and as 
a condition precedent to—I mean the application 
was considered simultaneously with  plaintiff’s 
Exhibit 1, and that any hecense issued under E:x- 


hibit 1 first had to have a license issued under this 
application ? 

Mr. Pease: I think I will object to that ques- 
tion, your Honor, in part as it is not the best evi- 
dence in the case, the best evidence being a record, 
and in the second place, he is really askmg Mr. 
Smith as to what the law provides. 

The Court: That is true. The statute of Mon- 
tana provides that a retail liquor license shall not 
be issued unless a beer license has been issued. 

The Witness: Yes. 

The Court: If that is the law, why ask the 
witness ? 
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(Testimony of Paul W. Smith.) 

Mr. Acher: I offer defendant’s Exhibit 3° as 
part of the same application, intermingled with it. 
They couldn’t get one without the other; and they 
are all one application. [64] 

Mr. Pease: I would like to ask a question as a 
foundation. 


Examination 
By Mr. Pease: 

Q. Mr. Smith, the two exhibits, the retail liquor 
application and the beer application, were stapled 
together by a wire staple when produced here in 
court, were they not? A. Yes, that is correct. 

Q. Will you state whether they are considered 
as a single instrument, or were they stapled for 
convenience ? 

A. It is done for convenience in the office so it 
will be on top, be together. 

Q. Is the beer application considered a part of 
the liquor application ? 

A. No, except they have to have a beer license 
before they can get a liquor license. 

Mr. Pease: I think I will object to it on the 
ground I think it is an encumbrance of the record 
and is shown to be no part of the retail liquor 
license application. 

The Court: Let me see it. 

Mr. Acher: I think here is Exhibit 1 that goes 
with it, your Honor. 

The Court: Well, ladies and gentlemen of the 
jury, there is a question of law which is to be sub- 
mitted to me now that will probably take some 
little time. 
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(Jury excused until 10:00 o’clock, January 8, — 
1947, and retired from the courtroom.) [65] 


: The Court: Well, on what theory do you believe 
this is material, Mr. Acher, defendant’s Exhibit 3 
admissible in evidence at this time? 

' Mr. Acher: It shows on its face, your Honor, 
that this application was not necessarily for the 
defendant, but for a corporation. I expect to sup- 
plement that by further evidence. I think I can 
tell your ‘Honor our theory of this case is this: 
‘we expect to show that there was a corporation 
formed called the Stockman’s Club; that this appli- 
cation was made, theoretically for the club so far_ 
‘as our client was concerned. They had a rule that 
‘a non-profit club had to be in existence for so long 
a time under the staute before that was allowable, 
and so a license was issued to the man individually, 
but as appears from the statements on plaintiff’s 
‘Exhibit 1, it is a debatable question whether it means 
he was a citizen or whether the club is a citizen. 
“he Court: Isn’t that a part of your defense, 
then ? 

Mr. Acher: I think, your Honor, when a docu- 
“ment is introduced in evidence, I thought the rule 
‘was I could introduce the rest of it in evidence. 
My contention is that the two documents are one 
and Ll can introduce the rest of it. 

‘+ The Court: That may be the rule, but they are 
two separate and distinct applications as [ see it, 
‘neither one relating to the other, one an application 
for a retail liquor license, and the other an applica- 
tion for a beer license. They may have both [66] 
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heen signed at the same time; they may both have 
been submitted to the State Board of Hqualization 
at the same time but, in my opinion, that does not 
make them one instrument. It deesn ft moke two 
of them one instrument. They are two separate 
pieces of paper, they were separately executed ; 
there ave questions that are put in one that are not 
put in the other. The rule, very true, is that when 
a portion of a writing is offered in evidence, that 
then the other party has the right. to offer the other 
portion. 
Mr. Acher: ‘hat is my contention. . 
The Court: But this is more than one writing. 
These are two sepatate and distinct writings, and 
the rule, as [I view the rule—you are offering here 
one an application for a retail beer license, and 
the other an application for retail liquor license. 
Mr. Acher: Your Honor will note up in the 
eoiner of plaintiff’s Exhibit 1, ‘‘Beer License 
Issued.” 
The Court: That’s right, and on this | note here 
that on this application for retail beer license, the 
number is on there, and I note also that on the 
application for retail beer license that the hquor 
license number is on there, too, but that, in my 
opinion, does not make it one paper, document, or 
instrument. They are still, as I see it, two separate 
and distinct papers. In other words, he was apply- 
ing for two of these things: be was applving to the 
State Board to be permitted to sell two different. 
aiticles [67] in his place of business. He was re- 
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quired to have licenses to sell each of them. Now, 
beer, as I view it, isn’t a liquor, it is beer, it is not 
at all the same——Cinterrupted) 

Mr. Acher: But he couldn’t get a liquor license 
without a beer license. 

The Court: That may be very true. The State 
may require as a condition precedent to licensing 
a man to sell whiskey that he also be licensed to sell 
beer, but that still doesn’t make beer whiskey or 
whiskey beer, and as I view it at this time, they are 
two different and distinct instruments. The indict- 
ment charges that he made a false statement in a 
retail liquor license, in his application for a retail 
liquor license. That is the matter before the jury, 
and it makes no difference, as I view it, if he made 
a false statement in a retail liquor license, whether 
he made a true statement in his application for a 
retail beer license, and that seems to me to be your 
contention. If that is your contention, it seems to 
me it is matter to prove in your ease in chief if 
that is your defense as you sav it is. I will sustain 
the objection to that offer. 

Mr. Acher: I will take it it isn’t with prejudice 
to the right to renew it later? 

The Court: No. Sustained on the ground it is 
part of your case in chief, if you desire. 


(Whereupon an adjournment was taken until 
Thursday, January 8, 1948, at 10:00 o’clock 
a.m., at which time the following proceedings 
were had in the presence of the jury.) [68] 
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PAUL W. SMITH 


witness for the plaintiff, resumed the witness stand 
for 

Further Cross-Examination 
By Mr. Acher: 

Q. At the conclusion of yesterday’s session, Mr. 
Smith, you had identified a document as defendant’s 
proposed Iixhibit 3, which T believe you identified 
as having been submitted at the same time as plain- 
tiff’s Exhibit 1? A. Yes. 

Q. I now show you a document which has been 
marked for identification as defendant’s Exhibit 4, 
and ask you to identify that. 

A. That is the application for retail beer license. 

Q. And J will ask you whether or not that was 
submitted at the same time as the application for 
retail liquor license which is in evidence as plain- 
tiff’s Exhibit 2? A. Yes, it was. 

Q. In your direct examination, Mr. Smith, you 
testified that—the question was asked, ‘‘I ask you 
to look at plaintiff’s Exhibit 1 and plaintiff’s Ex- 
hibit 2, particularly at the name of the applicant 
and the signature, and I will ask you did you have 
anything to do in your official capacity with the 
applications or with any license issued pursuant 
thereto,’ and your answer was ‘‘Yes, sir, I did.” 
I will ask you, Mr. Smith, whether. or not, is it 
not a fact that plaintiff’s Exhibit 2 was referred to 
you in your official capacity shortly prior to Feb- 
ruary 16, 1946, by Mr. Buley, the administrator for 
the Montana Liquor Control [69] Board, for an 
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(Testimony of Paul W. Smith.) 
|opinion as to whether or not a license could be issued 
to the Stockman’s Club? 

Mr. Pease: If the Court please, the Government 
objects on the ground that the matter appears to 
be. irrelevant to the issues of the cause. 

--' The Court: Sustained. 
:.. Mr. Acher: Could we make a written offer of 
proof, your Honor? 

The Court: Very well. 


Defendant’s Offer of Proof No. 1 


- The defense offers to prove by the witness on the 
stand that he would have answered the question to 
_which objection has been made in the affirmative. 
a Mr. Pease: The Government objects to the offer 
of proof, first, on the ground that the matter is 
irrelevant, second, on the ground it is improper 
cross-examination and a part of the defendant’s 
“ase in chief. 

i ~The Court: Well, the offer of proof will be filed 
as defendant’s offer of proof No. 1 by the Clerk 
“and the objection will be sustained. 

’ Mr. Acher: If your Honor please, do I have the 
“vight to ask questions on this subject, or should I 
confine myself to written offers of proof? I don’t 
want to be in contempt, I want to proceed properly. 
The Court: If you desire to make a record, pro- 
pound the questions [70] orally and see if the ques- 
tions are objected to and whether or not they will 
“be sustained on it and then make your offer of 
proof. 
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(Testimony of Paul W. Sith.) a 
Q. Showing you plaintiff's Exhibit 2—this may 

be repetition but | am afraid it is in the last ques- 

tion—state whether or not this exhibit was pres 

sented to you shortly prior to February 15, 19464 
®. Yes, it was. 

q). And what action did you take in your official 
capacity upon the application when it was submitted 
to you? 

Mr. Pease: Just a moment, if the Court please, 
J would like an opportunity to ask a foundation 
question at this point. 

The Comt: Well, [ don’t know. <A foundation 
for what? 

Mr, Pease: J want to clarify the chatacter of 
the official capacity, vour Honor. 

The Court: No. This is cross-examination. The 
witness has testified ou your direct examination as 
to the authority of the position he held with the 
Montana Liquor Control Board. 

Mi. Pease: I appreciate that. I will object to 
the question on the ground that the same is not 
proper cross-exanination and part of the defense 
of the case, and the same is irrelevant to the issues 
of the ease. 

The Court: Well, I think I will overrule that 
one objection. It is not asking the witness to relate 
anything he said; it is simply asking him what he 
did. It will be overruled. Simply [71] answer the 
question. 

A. TI gave an opinion as to the Stockman’s Club 
holding a liquor license.. 
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(Testimony of Paul W. Smith.) 

Q. And what was that opinion? 

Mr. Pease: Objected to on the same grounds as 
the last objection. 

The Court: Sustained. 

Q. In giving that opinion, did you treat plain- 
tiff’s Exhibit 2 as an application by L. P. De Pratu 
or as an application by the Stockman’s Club? 

Mr. Pease: Object to that, if the Court please, 
on the ground stated in the last objection and also 
as calling for an opinion, apparently as calling for 
a matter which apparently is a matter of record, 
the record being the best evidence. 

Mr. Acher: If the Court please, I would just like 
to call attention that this is cross-examination. On 
direct examination he was asked, ‘‘Did you have 
anything to do in your official capacity with the 
applications or with any licenses issued pursuant 
thereto?’’ He said, ‘‘Yes, sir.’’ On cross, with- 
out objection, the question was, ‘‘You had to do 
with this particular application personally so you 
know about it?”’ and the answer was, ‘‘ Yes, it was 
submitted to me because of the Stockman’s Club.”’ 
It is in without objection. 

The Court: That is true. What goes in without 
objection on cross-examination, as I view it, doesn’t 
enlarge the scope of [72] cross-examination. The 
scope of the cross-examination is either enlarged 
or limited by the questions asked by the counsel 
ou his direct examination, and it is true he was 
asked if he had something to do with it, but it seems 
to me at the time he was asked more as the laying 


: 
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(Testimony of Paul W. Smith.) 

of a foundation as to whether or not he knew the 
person who signed the instrument than as to its 
contents. It makes no difference how this witness 
viewed the application, the application is in writing 
and speaks for itself as to who the application was 
made by and who it was made for. Asking him 
what he considered it is improper cross-examination, 
an invasion of the province of the jury in asking 
him to construe a record. The objection will be 
sustained. 


Defendant’s Offer of Proof No. 2 


The defense offers to prove by the witness on the 
stand that he treated the application as that made 
by the Stockman’s Club. 

Mr. Pease: Objected to on the same grounds as 
stated in the last previous objection, particularly 
that the matter which is the subject of the offer is 
a matter of record, that the answer, if given, would 
not be the best. evidence for that reason, and that 
the same is no part of the proper cross-examination 


t 


of this witness, and if proper at all would be matter 
to be offered as part of the defense m the case. 

The Court: The offer will be filed as defendant’s 
offer of proof No. 2, and the objection will be 
sustained. [73] 

Ome it nota fagt, Ma. Smith, that you advised 
Mv. Buley that the application could not be granted 
to the Stockman’s Club beeause they had not been 
in existence as a club for a sufficient length of time 
and that (interrupted) 
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(Testimony of Paul W. Smith.) 

Mr. Pease: The question is objected to on the 
same grounds as stated in the objection to the last 
preceding offer of proof on the part of the de- 
fendant. 

The Court: Objection is sustained. It is hear- 
say also. 


Defendant’s Offer of Proof No. 3 


The defendant offers to prove that the witness 
would have answered the question in the affirmative. 

Mr. Pease: To the defendant’s offer of proof 3, 
the government objects on the same grounds as 
stated to the last question on cross-examination. 

The Court: The offer of proof will be filed and 
the objection will be sustained. 

@. Did you, Mr. Smith, in considering plain- 
tiff’s Exhibit 2, the application for retail liquor 
license, have oceasion at any time to talk to Mr. De 
Pratu? 

Mr. Pease: If the Court please, I don’t know 
where this is leading, but I will object to it on 
the ground that a conversation is apparently not an 
official matter, not a matter of official action, and 
that whatever might have transpired in such con- 
versation could not constitute material matter upon 
the issues in this case. Further that if proper at 
any [74] point, it would be in the defendant’s case 
in chief, not upon cross-examination. 

Mr. Acher: I will reframe the question. Isn’t it 
a fact, Mr. Smith, that you did not have any deal- 
ings with Mr. De Pratu as an applicant, but that 
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(Testimony of Paul W. Smith.) 
you did have dealings with a representative of his, 
an attorney at law, Sherman W. Smith. 

Mr. Pease: I will object to that as improper 
eross-examination, your Honor. 

The Court: Yes, the objection will be sustained. 


Defendant’s Offer of Proof No. 4 


We offer to prove that the witness would have an- 
swered the question yes. 

Mr. Pease: To the offer of proof numbered 4, 
the government objects on the same ground as given 
to the offer of proof numbered 3. 

The Court: It will be filed. The objection is sus- 
tained. 

Q. Is it not a fact, Mr. Smith, that in consider- 
ing whether or not a license should be issued under 
plaintiff’s Exhibit 2, the decision of the Liquor 
Control Board was based upon your advice? 

Mr. Pease: This is objected to on the same 
grounds as made to this entire line of cross-exami- 
nation, that the matter is improper cross-examina- 
tion and is irrelevant to the issues of the case, or 
if relevant at all is part of the defense of the case. 

The Court: Yes, sustained. 

@. Is it not a fact, M1. Smith, that the citizen- 
sip or Mr. L. P. De Pratu as an individual was 
not considered in connection with plaintiff's Ex- 
hibit 2 when vou gave vour decision as to the 
apphieation ? 

Mr. Pease: Objected to on the ground that it 
would be not the best evidence, it would be a matter 
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(Testimony of Paul W. Smith.) 

of record; it is improper cross-examination ; if rele- 
vant at all, it is part of the defense in the case, and 
isn’t relevant as such. 

The Court: It is entirely immaterial whether it 
was or was not considered by the board. It is a mat- 
ter extraneous to this case. The question here before 
the jury, and the only question here is whether or 
not the defendant represented himself to be a citi- 
zen as set out in the indictment, and whether or not, 
if he did, that representation is true. That is the 
charge and that is the question here. The objection 
will be sustained. 


Defendant’s Offer of Proof No. 5 


Defendant offers to prove that the witness would 
have answered yes. 

Mr. Pease: The government objects to the offer 
of proof numbered 5 on the same grounds as stated 
in the last objection, the objection to the last 
question. 

The Court: The offer of proof will be filed, and 
the objection will be sustained. 

Q. Showing you plaintiff’s Exhibit 2, the appli- 
cation for [76] retail liquor license dated January 
15, 1946, and defendant’s proposed Exhibit 4, which 
you identified yesterday, I will ask you whether or 
not in your consideration of those applications it 
was all a part of the same transaction? 

Mr. Pease: Objected to on the ground it is not 
the best evidence. 

The Court: Yes, and calling for a conclusion of 
the witness. Sustained. 
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(Testimony of Paul W. Smith.) 

Q. Were both papers considered simultaneously ? 

Mr. Pease: Objected to as repetition, also as not 
the best evidence. 

The Court: Iam going to overrule the objection 
to this particular question beeause I think it is com- 
pletely harinless whether they were or whether they 
weren’t. ‘I'o me the gist of the offense, if an offense 
was committed—if there was any offense committed 
at all, it was committed when the application was 
filed. What happened to the application after- 
wards, what the Board did with with it afterwards, 
what this witness as an official of the State of Mon- 
tana did with it afterwards is a matter of no mo- 
ment at all. I am going to overrule the objection. 

A. Yes. 

Mr. Acher: In view of the answer, your Honor, 
IT would like to renew my offer of plamtiff’s Ex- 
hibit 4. I have some authorities I would like to sub- 
mit; I have some authorities and will [77] give a 
copy to the District Attorney. 

The Court: Do vou have any objection to the 
offer, Mr. Pease? 

Mr. Pease: Yes, I have the same objection as 
made yesterday that the record in the case and the 
record in the board itself shows that this is not the 
same transaction. 

The Court: Well, the objection is going to be 
sustained as not proper cross-examination. As to 
the application, the charge in the indictment relates 
to a retail liquor license. which is not a beer license 
at all. 

Mr. Acher: That's all. 
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My. Pease: That is all, Mr. Smith. If the Court 
please, and counsel, Mr. Reed, the administrator 
has requested that he may be excused and I expect 
Mr. Smith would like to go also, and I would like 
to have these gentlemen excused temporarily subject 
to call. Mr. Acher might want them back, I don’t 
know. 

(Witness excused. ) 


The Court: Very well. Call your next witness. 


Mr. Pease: The government offers in evidence 
plaintiff’s Exhibit No. 5. 

The Court: Is there any objection to the offer? 

Mr. Acher: Yes, your Honor. Our only objec- 
tion, your Honor, is upon the ground that the same 
is incompetent as evidence to prove that the defend- 
ant is not a citizen and upon the further ground 
it would not be admissible as an admission until the 
corpus delicti has first been shown by competent 
evidence. 

The Court: Objection will be overruled, the 
exhibit will be [78] admitted. 


(Plaintiff’s Exhibit 5, being a certified copy 
of Alien Registration Form signed by Louis 
Raphael De Pratu and bearing date stamp, 
‘‘Great Falls, Mont., Nov. 16, 1940,’’ was here 
received in evidence and read to the jury. The 
same will be certified to the Cireuit Court of 
Appeals by the Clerk.) 
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Mr. Pease: The government now offers in evi- 
dence exhibit No. 6. 

Mv. Davidson: If the Court please, the defend- 
ant objects to the introduction of plaintiff’s exhibit 
6 on the ground it is not properly authenticated 
and on the ground it is negative testimony. 

Mr. Acher: And on the further ground there is 
no showing, assuming such records have to be kept, 


they were kept in conformity with the law. [79] 
* %* * %* %* * 


PLAINTIFEI’S EKXHIBIT No. 6 
(Admitted) 
United States of America, Department of Justice, 
4 Immigration and Naturalization Service 
April 10, 1947. 

Pursuant to Vitle 28, Section 661, U. S. Code 
(See. 882, Revised Statutes), I Hereby Certify 
that the annexed document is an original recorded 
statement of the Immigration and Naturalization 
Service, United States Department of Justice, 
signed by Henry Colarelli, Chief of the Informa- 
tion, Mails and Files Section, of the Central Office, 
mm 


and by IT. B. Shoemaker, Acting Commissioner of 


Immigration and Naturalization. 

In Witness Whereof I have hereunto set my 
hand and caused the seal of the Department of 
Justice, Immigration and Naturalization Service, to 
be affixed, on the day and year first above written. 

[Seal] /s/ L. PAUL WINNINGS, 
General Counsel, 
Immigration and 
Naturalization Service. 
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April 10, 1947. 


CERTIFICATE OF NON-EXISTENCE OF 
NATURALIZATION RECORD 


I, Henry Colarelli, hereby certify to the fol- 
lowing: 

1. That I am Chief of the Information, Mail 
and Files Section, Office of Administrative Serv- 
ices, of the Central Office, Immigration and Natural- 
ization Service, United States Department of Jus- 
tice, and by virtue of such position and the author- 
ity thereof, that I am custodian of all records of 
the Central Office of the United States Immigra- 
tion and Naturalization Service, including any and 
all naturalization records required to be filed with 
the Commissioner of Immigration and Naturaliza- 
tion pursuant to Section 337, Nationality Act of 
1940 (8 U.S.C. 737) and pursuant to the similar re- 
quirements of the Act of September 27, 1906 (43 
Stat. 596) in effect prior thereto. 

2. That I have caused diligent examination and 
search to be made of said records, and that there 
does not appear therein any record filed pursuant 
to the foregoing statutes nor any record whatsoever 
evidencing the naturalization of one Louis Raphael 
De Pratu or Louis Patrick De Pratu. 


[Seal] /s/ HENRY COLARELLI, 
Chief, Information, Mail and 
Files Section. 
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Affirmation 
I affirm that Henry Colarelli, whose signature is 
affixed next above, now holds the title and position, 
and 1s custodian of Central Office records of this 
Service, as described in the foregoing. 


[Seal] /s/ VT. B. SHOEMAKER, 
Acting Commissioner Immigration and Naturaliza- 
tion Service. 


The Court: Well, that seems to be the answer, 
Mr. Acher. The government says that of all the 
millions of people that might be named in this rec- 
ord that no such name as that appears. The objec- 
tion will be overruled and the exhibit will be ad- 
mitted in evidence. 


(Plaintiff’s Exhibit 6, being a certificate by 
the Department of Justice Immigration and 
Naturalization Service, signed by L. Paul Win- 
nings, General Counsel, and dated April 10, 
1947, was here received in evidence and read to 
the jury. he same will be certified to the Cir- 
cuit Court of Appeals by the Clerk.) 


(Whereupon, court stood in recess from 11:00 
o’clock a.m., until 11:10 a.m., at which time the 
following proceedings were had :) 


(Jury returns to courtroom.) 
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Mr. Pease: In the recess, I have conferred with 
Mr. Acher, your Honor, and accordingly I under- 
stand that it may be stipulated between the parties 
to the cause that on February 8, 1936, this defend- 
ant filed an application for registry as an alien, 
signed by him, and stating in part, ‘‘I, Louis Ra- 
phael De Pratu, Gillman, Montana, an alien, believ- 
ing that there is no record showing that I am now 
a lawful permanent resident of the United States, 
hereby request that under the provisions of the Act 
of Congress approved March 2, 1929, a record of 
registry of my arrival in the United States be 
made,’’ and further Mr. Acher desires to have in- 
cluded in the stipulation a stipulation which [83] 
he will add. 

Mr. Acher: That on April 15, 1937, the defend- 
ant was advised by the United States Department of 
Labor Immigration and Naturalization service that 
the central office in Washington had caneelled the 
application for registry filed by Louis Raphael De 
Pratu on February 10, 1936, and returned him the 
registry fee submitted with his application. The 
Central office further advised that this action was 
taken for the reason that registry in the case was 
unnecessary since it appeared that De Pratu entered 
the United States prior to June 30, 1906. 

The Court: Very well, it will be so understood 
as stipulated and the record will so show it. 
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FRANK S. NOONEY 


called as a witness on behalf of the plaintiff, being 
first duly sworn, testified as follows: 


Direct Examination 
By Ma. Pease: 

@. Please state your name. 

A. Frank 8. Nooney. 

Q. Where do you reside? 

A. In Spokane, Washington. 

Q. Are you an official of the United States? 

A. Yes. 

Q. What is your official capacity? [84] 

A. I am Assistant to the District Operations 
Officer in the Spokane Office of the Immigration 
and Naturalization Service. 

Q. What is the territorial jurisdiction of that 
office ? 

A. It takes in the State of Montana, the State of 
Idaho, Washington, east of the Cascade Mountains, 
and the five northeast counties of Oregon. 

Q. Does that office have a permanent record of 
naturalization proceedings in that territory ? 

A. It has a record of all naturalizations in that 
territory. 

Q. And what persons, person or persons, have in 
their eustody, in their official custody, that record ? 

A. The District Director would be the official 
custodian. He is head of the District. 
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(Testimony of Frank 8. Nooney.) 

Q. What is your capacity with reference to 
those records? A. Iam assistant. 

@. Do you have access to the records and do you 
have authority to possess them and use them? 

A. Yes. 

Q. Do you have the records here? 

A. T have the file in the De Pratu case here. 

Q. You have the file. Now, have you made a 
search of the record to determine whether this de- 
fendant, Louis Raphael De Pratu was ever natural- 
ized as a citizen of the United States? 

A. I have. 

@. And what has been the result of that search? 

A. I found no record. 

Q. Do you have any records relating to this de- 
fendant? A. Not of his naturalization. 

Q. Not of his naturalization? A. No. 

Mr. Pease: You may cross-examine. 


Cross-Examination 
By Mr. Davidson: 


Q. You state you have no record of application 


for naturalization made by Mr. De Pratu. Isn’t it © 
true that if a child is automatically made a citizen © 


of the United States by reason of the naturalization 
of his parent, you would have no record of it? 

Mr. Pease: Objected to as calling for the opin- 
ion of the witness upon matters which the Court 
takes judicial notice of as a matter of law. 

The Court: No, I don’t think so, because as I 
understand the question, he was asked whether or 


—————a 
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(Testimony of Frank S. Nooney.) 

not he has a record of children whose parents have 
been naturalized during minority. Objection over- 
ruled. 

A. Not necessarily. 

Q. You would have if they applied for a deriva- 
tive certificate? A ihieades right: 

Q. But otherwise von would not have? 

A. hat’s right. [86] 

Q. Mr. Nooney, do von know whether or not that 
is true of every immigration and naturalization of- 
fice with respect to the records of ehildren ? 

A. Yes, sir; that is correct. 


Redirect Kxamination 
3y Mr. Pease: 

@. Do you have a record, does vour office, rather, 
have a record of aliens residing within that terri- 
tory who have not been naturalized ? 

A. Yes, we do. 

Q. And have you made a search of that record 
with reference to the matter of Lois Raphael De 
Pratu with reference to the matter of Louis Ra- 
phael De Pratu or Louis Patrick De Pratu? 

A. Ihave searched all reeords in our office with 
reference to Louis Raphael De Pratu. 

Q. What does that search disclose ? 

A. We have a record of his registration as an 
alien. 

(Witness excused.) 


ARTHUR MATSON 
called as a witness on behalf of the plaintiff, being 
first duly sworn, testified as follows: 


Wo Louis Raphael De Pratu vs. : 
Direct Examination | 


Twenty-four years. 
In what station, your capacity at the pres- 
ent time, your official capacity ? 

A. IT am an Immigrant Inspector. 


By Mr. Pease: 
q. What is your name? 
A. Arthur Matson. [87] 
Q. Where do you live? | 
A. I live in San Francesco at the present. 
Q. Are you an officer of the United States? 
Age Nic 
@. How long have you been such? ‘ 
A. 
Q. 


Q. Previous to having your post of duty in San 
Francisco, was it here in Montana? A. Yes. 

Q. Where were you stationed in Montana? 

A. Sweetgrass, Montana. 

Q. Do you know the defendant in this ease, 


Louis Raphael De Pratu? A. Yes sing 
Q. Did you have to do with this defendant in 
the month of September, 1946? A. Yes, SIT. 


Q. I will ask you whether a Board of Special 
Inquiry was instituted or constituted at that time? 

Mr. Acher: One moment. To which we object 
on the ground it is calling for a conclusion of they 
witness, assuming facts not shown by the record. 
The regulations and laws set forth [88] what would 
have to be done to constitute a board. 
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(Testimony of Arthur Matson.) 

Court: Is there anything in writing concerning 
that ? 

Mr. Pease: The record was made, your Honor, 
and I have the record here. T was asking some pre- 
liminary questions. 

The Court: Well, if it is simply preliminary and 
you will follow it up with the reeord, T will over- 
rule the objection. Towever, if yon don’t, I think 
J should sustain it at this point. 

Q. Were you a member of a board which sat at 
Sweetetass, Montana? 

A. Yes, I was chairman of that Board, 

Q. You were Chairman of that Board. Was a 
record made of the constitution of the Board, or 
eonsiituting of the Board and of the hearing, or 
either? a. Wes, there was. 

©} ivshew you plaintiff's Exhibit No. 7, Mir. 
Matson, and ask you to examine it? 

A “iis is a transcript of the record. 

Q. And who eaused that to be made? 

A. The Clerk, who was a: member of the Board, 
made it in shorthand and thereafter made this 
transcription. 

Q. Did vou participate in the proceedings, that 
is in the taking of testimony before that Board ? 

a “Yas. 

@. And did you see the defendant, De Pratu, 
there at that time? [89] A. Yes. 

@. I show vou page 10 of the exhibit, Exhibit 
No. 7. page 10. 
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(Testimony of Arthur Matson.) 

Mr. Acher: I don’t think it is an exhibit yet. 

Mr. Pease: It is an identified exhibit. I know 
it isn’t admitted. 

Q. I am showing you Exhibit 7 and asking you 
if you were personally present? 

A. Yes, ! propounded questions. , 

Q. You personally propounded questions to the 
witness ? A. That’s right. 

Q. Is the record there made—you may state 
whether the record there made of the questions and 
answers on page 10 are or are not correctly given 
according to your recollection of the fact? | 

Mr. Acher: One moment, to which we object 
upon the ground that a proper foundation has not 
been laid, and it appears that someone else took the 
testimony, and I would like to ask a question or two” 
in support of my objection. 


Examination 
By Mr. Acher: 

Q. Mr. Matson, you testified that a Clerk took 
stenographic notes? A. That’s right. 

Q. And he made a transcription? 

A. That’s right. [90] 

@. Now, since you have been here for this trialll 
you have refreshed your recollection by reading his 
transcript, have you not? | 

A. TI read it, yes. 

Q. Several times? 

A. Not necessarily, because this is a case that 
has remained with my memories. 
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(Testimony of Arthur Matson.) 

Q. And how many cases, how many people do 
you admit, have you admitted since September, 
19462 

A. JI adinit lots of people but 1 don’t hold very 
many of these hearings. 

Q@. The transeript you hold in your hands was 
not wiitten by vou? A. No. 

Q. Have you with vou the original notes that 
were taken at the hearing? 

A. I believe they are in the courtroom, yes. I 
don’t have them with me personally; they are not 
m my custody at the present. 

My. Acher: We object on the ground that the 
proper foundation has not been laid. The witness 
has already testified he has refreshed his memory 
from things, and things not written by himself, but 
hy someone else. 

The Court: He also testified that he persenally 
propounded these questions. What other foundation 
is necessary for the [91] testimony of the witness 
who said he propounded certain questions to another 
individual. 

Mr. Acher: He says that as a result of having 
read over something somebody else wrote. 

The Court: It makes no difference. Did you 
hear the answers given to those questions as pro- 
pounded. 

The Witness: Yes. 

Mr. Acher: We submit he should not be per- 
mitted to use this transcript in testifying as to his 
recollection because it hasn't been—(interrupted ) 
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(Testimony of Arthur Matson.) 

The Court: The District Attorney is doing—now 
is identifying a transcript by a man who was there 
and asked questions appearing here and the answers 
given to the questions. 

Mr. Acher: JI didn’t know the record showed 
that. 

The Court: I just asked him the question if 
those answer's were given, and he said yes. It was 
in response to a question of mine. The objection 
will be overruled. 

Mr. Pease: I will ask you to read down to the 
9th answer. 

Mr. Davidson: We object on the ground that no 
proper foundation has been laid, because it hasn't 
yet been shown that the testimony was given at a 
Board duly authorized to administer oaths and to 
take testimony. 

The Court: Well, that goes back to the original 
objection that Mr. Acher made as to how, in what 
manner this Board was convened. Was there a 
writing convening it, or how or in what [92] manner 
it was convened. Whether the Board had authority 
to administer oaths, or not, is, in my opinion, some- 
thing that is immaterial, because the statute doesn’t 
require that a representation of citizenship be made 
under oath before it is unlawful. A representation 
not made under oath, if untrue, would be as unlaw- 
ful as one made under oath. 

Mr. Acher: The indictment in the third count 
charges it. We have a case in 183 Federal second 
which went into great detail as to the authority of 
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(Testimony of Arthur Matson.) 

the officer, and it was held there was no offense 
because the officer wasn’t qualified. I{ 1s on page 
15 of the brief. 

The Court: Well, ves, that was a case of per- 
jury. This isn’t a ease of perjury at all. 

Mr. Acher: It is our position that the third 
count charges perjury because it says it was done 
under oath, and it says ‘‘Wilfully and falsely,’ and 
as the language of 746(a) (18)—CGnterrupted) 

The Court: The third count, in my opinion, isn’t 
legally sufficient to charge perjury. If the man was 
being prosecuted on a charge of perjury, I would 
have sustained the motion to dismiss on the third 
count, beeause in my opinion, the count isn’t legally 
sufficient to eharge perjury at all. There may be 
sufficient in the count, if the statements made under 
oath by the defendant there before this Board were 
untrue, were false, it may be that he might be guilty 
of perjury, but he is not [93] being prosecuted for 
perjury at all in this ease on this indictment. It 
seems to me that under the authority of the Cirenit 
Court of Appeals of this Cireuit, and under the 
statute, all that is necessary to charge the offense 
in the indictment is contained in the first seven lines 
of the indictment, and that all after that. to me, is 
surplusage in the indictment, not necessary to the 
charging of the offense at all. It is all evidence, as 
I view it. It is simply a recitation of some of the 
evidence and circumstances and what transpired. 
Well, we ave getting away from the question. Or- 
dinarily, as far as IT know, the procedure is that 
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(Testimony of Arthur Matson.) 
when a writing has been offered in evidence and 
admitted by the Court, the witness doesn’t read the 
exhibit to the jury, it is done by counsel in the ease. 
Mr. Pease: I believe that is the proper course. 
I will offer in evidence the first nine questions and 
answers on page 10 of Exhibit 7 for identification. 
The Court: As I understood, you have already 
made the offer and over objection it was admitted. 
Mr. Pease: I don’t believe it was offered, your 


Honor. 

(Whereupon, an adjournment was taken 

until 2:00 o’clock p.m., the same day, January 

8, 1948, at which time the following proceed- 
ings were had:) 


ARTHUR MATSON 
resumed the stand for further 


Direct Examination 
By Mr. Pease: 

Mr. Pease: If the Court please, to elarify the 
record, | want to now offer the following portions 
of plaintiff’s Exhibit [94] 7, namely, the certificate 
appearing at the front of the instrument, that por- 
tion’ of page 1, consisting of the title of the pro- 
ceedings and the recitals as to the members of the 
Board, the number, the serial number of the board, 
date and so forth. In other words, down to and 
including the words ‘‘determine admissibility,’”’ and 
-that portion of Page 10 of the proceedings being 
the testimony of the witnessed named as Patrick 
: De Pratu down to the ninth answer given and shown 
upon page 10. 
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PLAINTIFI’S EXHIBIT NO. 7 
(Not Admitted) 


United States of America, Department of Justice, 
Immigration and Naturalization Service, 
Sweetgrass, Montana 


January 2, 1948 


Pursuant to Title 28, Section 661, U. 8S. Code 
(See. 882, Revised Statutes), [ hereby certify that 
the annexed paper ts a true copy of the original 
appearing in the record of the Immigration and 
Naturalization Service, Department of Justice, re- 
lating to Louis Joseph Gonzy, file No. 1011-1720. - 


In Witness Wherecof, | have hereunto set my hand 
and caused the seal of the Department of Justice, 
Immigration and Naturalization Service, to be 
affixed, on the day and year first written above. 


[Seal] /s/ JOHN A. PHILIPS, 
Officer in Charge, Immigration and Naturalization 
Service. 


Record of Hearing 


Before a Board of Special Inquiry, Held at 
Sweetgrass, Montana 


Date: September 11, 1946. 


y 
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Names of Aliens—Louis Joseph Gonzy, Male, Age ~ 
oo years. ; 

Present: Insp. Arthur Maison, Chairman; 
Henry A. Dube, Member; John D. Mead, Member- 
Secretary. 
INT.— 

B.S8.I. No. 1011-1720 

Arrived (date and manner): September 11, 1946, 
via private auto. 

Held by: Henry A. Dube. 

Cause: Determine admissibility. 


*% * ¥ ¥ * * ¥ 


Mr. Patrick De Pratu 
ealled to the board room. 


Chairman to Mr. De Pratu: This board wishes 
to consider your testimony in the matter of the ap- 


$n = 
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—— 


plication of Mr. Gonzy for admission to the United 
States. Are you willing to testify under oath be- 
fore this board? | 

A. Yes. 

@. Do you solemnly swear that the statements 
you make at this proceeding will be the truth, the 
whole truth, and nothing but the truth, so help you 
God? A. Yes. | 
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@. You are warned that if you wilfully and 
knowingly give false testimony at this proceeding, 
you may be prosecuted for perjury, the penalty for 
which is imprisonment of not more than five years 
or a fine of $2000, or both such fine and imprison- 


ment. Do you understand ? A. Yes. 
Q@. What is your full name? 
A. Louis Patrick De Pratu. 
@. Where were you born? 
A. In Ontario, Canada. 
Q@. Of what country are you now a citizen? 
A. United States. 
Q. When and where did you acquire United 


States citizenship ? 

A. I come over here when I was a little kid. I 
crossed at Sault Ste. Marie. 

Q. How did vou acquire United States citizen- 
ship ? 

A. I didn’t. They told me that IT was under age 
and that I was a citizen. 

Q. Was your father born in the United States? 

A. No, in the old country. I aequired United 
States citizenship through my father who natural- 
ized in the United States while I was a minor. 


* Be * * ae % * 


Mr. Davidson: ‘To which the defendant objects, 
if the Court please, on the grounds that it has not 
yet been shown that a duly constituted Board of 
Inquiry was organized or any Board with authority 
to inquire into defendant's citizenship. It affirma- 
tively appears from the offered exhibit that the 
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hearing relates to one Louis Joseph Gonzy and the 
materiality of defendant’s citizenship is not shown 
to be a proper or necessary subject of inquiry. 
That it does not appear that the alleged Board of 
Inquiry had a matter before it that could properly 
be considered by it with respect to the alien about 
which the hearing was held. That the record fur- 
ther affirmatively shown that a proper Board of 
Inquiry was not organized at the time and place re- 
ferred to in the proposed exhibit, and that no 
proper foundation has been laid for the admission 
of the proposed exhibit. 
_ Mr. Acher: We should like to be heard briefly 
on one proposition, at least, that we have not dis- 
cussed before. [95] 


(Jury retires from Courtroom.) 


Mr. Acher: If the Court please, at the outset on 
the proposed portion of the exhibit which has been 
offered, | think it will appear that Inspector Dube 
excluded the alien, and thereupon Inspector Dube 
and two other alleged inspectors conducted a hear- 
ing as a Board of Inquiry. We found only one case 
on the subject, page 14 of our brief, United States 
vs. Redfern. 

The Court: That is a prejury case you talk 
about, isn’t it? 

Mr. Acher: No, that hasn’t to do with perjury. 
It has to do with the holding that a Board of In- 
quiry which included as a member a man who had 
theretofore excluded the alien was void ab initio. 
If the Court please, all the decisions say there must 
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be some adequate reason or some right to inquiry 
or ascertain a defendant’s citizenship. It is true 
that in a later case they have held that where a 
man makes a representation to procure employ- 
ment and the lke, the emplover has adequate rea- 
son, but here, we have a decision which shows on its 
face, which shown the Board of Inquiry illegal and 
void. In that case it was held their finding was not 
grounds for excluding the alien, and we submit 
there is no such showing as would authorize a con- 
viction any more than if it were shown the defend- 
ant made this statement boastingly or as a joke, as 
was suggested in the Achtner case, 144 Federal 
second. It is further submitted that before this 
would be admissible, it would [96] have to be shown 
that the materiahty of the defendant’s citizenship 
had something to do with the matter. If the title of 
the proceeding were that of United States against 
De Pratu, the question would he different, but here 
it shows on its face that it relates to an alien named 
Gonzy; and we further submit there is nothing in 
the record to date to show that the Board of Inquiry 
had any authority to consider the matter of exclud- 
ing or admitting the alien Gonzy; and in this con- 
nection, we think it would be developed, if it were 
shown here, that this alien was excluded on the 
theory he would violate the Contract Labor Laws, 
had a contract for employment in the United States, 
whereas, the statute, which we have cited in our 
brief, savs a professional singer or artist is exempt 
from the Contract Labor Laws, and if that is the 
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fact, as the law says, we submit that the govern- 
ment would have to show that this was a matter that 
a Board of Inquiry could properly look into. That 
had not been done, and until it was done, a proper 
foundation was not laid for the admission of this 
exhibit. 

My. Pease: With reference to the Redfern case, 
your Honor, we have examined the abstract of the 
ease, and it appears in the first instance that the 
ease is clearly distinguishable from the present case. 
The aggrieved party in the Redfern case was an 
alien who had been excluded by the Board of Spe- 
cial Inquiry in question, and, therefore, it was a 
question directly involved in the controversy, 
namely the charge [97] that the Board contained an 
unqualified member or a member who was preju- 
diced or was not impartial, and the only person who 
had any standing in court to question was that the 
alien Redfern who had been excluded. 

The Court: That was a direct attack upon the 
order of that Board of Inquiry? 

Mr. Pease: That is correct. Here it comes col- 
laterally. In the second place, the District Court— 
this is not a Cireuit Court of Appeals decision, it 
is a District Court decision for Louisiana—to us it 
seems very strange, in that there is no statute pro- 
viding that the officer who initiated the proceeding 
against the alien seeking admission may not be 
qualified. It was not a Circuit Court case, your 
Honor, and it was in the year 1910. These statutes 
have been revised a number of times since then. 
However, there isn’t any statute now existing or 
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which existed in 1946—whether it did formerly 
exist in 1910, or not, I don’t know, we haven’t had 
time to search—providing, for instance, that Mr. 
Dube, who is the agent in question here, was dis- 
qualified from sitting on the board of special im- 
quiry by reason of the fact that he had detained 
the alien and instituted the further investigation of 
the grounds upon which admission was sought. Sec- 
tion 153 of ‘Title 8 contains apparently all the law 
on how Boards are constituted. It reads in part, 
“Boards of special inquiry shall be appointed by 
either the district director of immigration and nat- 
uralization designated [98] by the Commissioner 
or by the inspector in charge at the various 
ports of arrival as may be necessary for the prompt 
determination of all cases of immigrants detained 
at such ports under the provisions of the law. Hach 
board shall consist of three members, who shall be 
selected from such of the immigrant officials in the 
service as the Commissioner of Immigration and 
Naturalization, with the approval of the Attorney 
General, shall from time to time designate as quali- 
fied to serve on such boards.’* Then it goes on to 
provide in certain cases for maintenanee of a 
permanent board, which this was not, and I have 
found nothing further in regard to qualifications 
of members of Boards of Special Inquiry, so it is 
impossible to understand the Redfern case as apply- 
ing to the statute as it now exists, whatever it was 
at the time the case was decided. As to the objection 
of materiality, I think that has been determined 
against the objections by the Ninth Cireuit Court. 
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Mr. Acher: May it please the Court, on page 
13 of my brief will appear the applicable sections, 
152 and 153, and also the Code of Federal Regula- 
tions, beginning at the bottom of page 13 and the 
top of page 14, which shows the regulation with 
respect to the creation of boards of inquiry. Now, 
in the Redfern case, there was no statute. It was 
the Court’s opinion in the last paragraph, simply 
stated, ‘‘It is fundamental in American jurispru- 
dence that every person is entitled to a fair [99] 
trial by an impartial tribunal, and a board of special 
inquiry constituted as in this case is at least open 
to suspicion. I do not believe the law contemplates 
that the inspector who makes the preliminary ex- 
amination shall serve on the board of special 
inquiry, and I must hold in this case that the board 
which denied to petitioner the right to land was 
illegal and without power.’’ We then follow that 
with a case in the Third Cireuit. I admit it is a 
perjury charge, but nevertheless, they did go into 
the status of the officer, found he was not authorized 
to administer an oath, and, therefore, the accusa- 
tion could not be supported. In connection with 
Section 152, it seems to me I should lke to eall 
atention to the fact it provides, ‘Said inspector 
shall have power to administer oaths and to take 
and consider evidence touching the right of any 
alien to enter,’’ and so forth, and ‘‘to make a written 
record of such evidence; and any person to whom 
such an oath has been administered, under the pro- 
visions of this chapter, who shall knowingly or wil- 
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fully give false evidence or swear to any false state- 
ment in any way affecting or in relation to the right 
of any alien to admission, shall be deemed guilty of 
perjury.”? | suggest our view has merit; that count 
3 comes within that provision, and that the govern- 
ment can’t take the position it has that those allega- 
tions in Count 3 are surplusage merely because at 
the top they designate it a violation of 746(a) (18). 

The Court: Well, [ think no matter how the 
District Attorney [100] designates the charge, what 
the charge is is to be determined from the reading 
of the language of the indictment itself. ‘Too, I see 
nothing at this time that would justify any criticism 
of the holding of the Court in United States v. 
Redfern. [ am rather inclined to believe were that 
particular case before me, the same result might 
have been reached as was reached by the Court in 
the Redfern case in Louisiana; and, of course, it 
does not seem if an alien is being, or rather his right 
of entry is being determined as an alien, that one 
of his judges should be a man who had made up 
his mind as to whether he did or did not have the 
right of entry. That seems to me simply natural 
justice. Here it scems to me that there must be 
some writing some place with reference to the ap- 
pointment of these boards of inquiry. I think that 
was done by writing. It seems to me that the statute 
and the regulations provide, or their full import is 
that the inspectors shall be designated, by the officer 
in charge in writing, a board of inquiry for that 
purpose, and were the question here a question as 
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to whether or not there actually was a board of 
inquiry sitting, whether or not they were acting 
lawfully as a board of inquiry, or 1f the question 
before me were one in some way reviewing an act 
of that so called board of inquiry, why there 
wouldn’t be any doubt in my mind that the objec- 
tion made by counsel for the defendant that the 
writing appointing the members of the board of 
inquiry is the best evidence would be good. No 
other evidence [101] would be competent in the case 
to establish the fact if there were a challenge made 
on that point; but that seems to me to be collateral 
matter. As I view it, we are not sitting here de- 
termining or reviewing anything that the board of 
inquiry did, we are sitting here under a specific 
charge that the defendant, upon being interrogated 
as to his citizenship, said he was an American 
citizen. That is the end of it, the board of inquiry 
is collateral matter and matter of no importance 
here. The question, and, as I view it, the only thing 
of importance as to the Board of inquiry is whether 
or not the men who were there, who asked the ques- 
tions, properly could ask that kind of question and 
had a right to inquiry; whether or not they were 
inquiring because of performance of official duty or 
whether or not they were inquiring out of a matter 
of idle curiosity that did not concern them either 
personally or officially; and I am not too certain 


about how important that is, because the statute — 


under which the prosecution is based simply says 
that one who falsely represents himself to be a 


) 
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citizen when he is not, is guilty. | think they might 
possibly have obviated this by questioning this wit- 
ness further. The witness might possibly have been 
interrogated a little further to develop from hin, 
if he knows, who were there, who were present, to 
develop from him, if he knows, whether or not they 
were officers of the United States Immigration 
Service, to develop whether or not, if he knows, 
what their purpose was in being there, to develop 
whether ov not, if he knows of his own knowledge, 
what the point of the interrogation was, what was 
attempted to be established, and whether or not 
there was a request for any official action after the 
taking of the testimony. J think there would have 
been a much better foundation laid 1f that was done. 
But, however, the evidence does disclose that this 
man was an officer of the United States. He has 
testified to that. He was there, he put these ques- 
tions. As to his purpose, the object of the things 
that were done by him, the evidence is not clear. 
However, I think the evidence is in sneh condition 
that the jurv might infer from it that he was there 
as an officer acting in his official position at the 
time the defendant was interrogated. He said he 
put the questions to him and that he knows the 
questions were put and the answers were made. So, 
T am going to sustain the objection as to the first 
part of the offer, that is the certificate, and that. is 
beeause I am going to sustain the objection as to 
that portion of the first printed page headed ‘ Rec- 
ord of hearing before 2 Board of Special Inquiry 
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held at Sweetgrass, Montana,’’ because in my view, 
the evidence, as it now stands, is not sufficient to 
establish that there was a board of special inquiry 
either de jure or de facto acting at the time. I am 
going to overrule the objection as to the— 
(interrupted ) 

Mr. Acher: In view of the Court’s ruling to 
date, your Honor, I think we should make separate 
objections to the questions [103] 1 to 9 so each will 
be subject to the objection. 

The Court: Well, I think I will sustain the ob- 
jection to this offer of this exhibit in its entirety. 
However, if the District Attorney desires, if the 
witness was there and submitted certain questions 
to this defendant and certain answers were made 
and he knows that of his own knowledge, the Dis- 
trict Attorney may desire to inquire further along 
those lines. 

(Plaintiff’s Exhibit 7, being entitled ‘‘ Record 
of Hearing before a Boaid of Special Inquiry 
held at Sweetgrass, Montana, Date September 
11, 1946, and bearing certificate signed by John 
A. Philips, Officer in Charge, Immigration and 
Naturalization Service, dated January 2, 1948, 
was here refused admission in evidence. The 
same will be certified to the Cirewit Court of 
Appeals by the Clerk.) 


Mr. Pease: I wish also to lay further founda- 
tion, your Honor. 


The Court: Very well. 


(Jury returns to Courtroom.) 


On 


United States of America i 


(Testimony of Arthur Matson. ) 

Q. (By Mr. Pease): Mr. Matson, you testified 
this morning concerning a hearing which was had 
at which you presided in the month of September, 
1946, at Sweetgrass, Montana. Was or was not 
Sweetgrass, Montana, at that time, a port of entry? 

A. It isa regularly designated port of entry for 
aliens. 

Q. Of the United States? A. hat’ s*rnight 

Q. You state you were a chairman? 

A. That’s right. [104] 

Q. Who were the other members of the Board? 

Mr. Acher: One moment. To whieh we object. 
The record would be the best evidence. 

The Court: Yes, that is true. Were there other 
men there besides yourself? De “WY ow: 

The Court: What were their names? 

A. Inspector Dubie and Inspector Mead. 

The Court: Inspeetor Dubie, how long have you 
known him ? A. Three or four years. 

The Court: Do you know what if any office he 
held with the United States? 

A. Inspector with the Immigration and Natural- 
ization Service. 

The Court: How long had you known Inspector 
Mead? 

A. Approximately the same time. 

The Court: Do you know whether or not on that 
September 11, 1946, he held any official position 
with the United States. 

A. Both were immigrant inspectors. 
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(Testimony of Arthur Matson.) 

The Court: How long had Inspector Mead been 
an inspector ? 

A. Ob, he arrived in Sweetgrass during the war 
and probably in 1943. 

The Court: You, yourself, were an immigration 
inspector at that time? A. Yes. 

The Court: Very well, proceed. [105] 

Q. (By Mr. Pease): Where is Inspector Mead 
at this time? 

A. He is serving in the same capacity at Anchor- 
age, Alaska. 

Q. How long has he been there? 

A. He went up there probably four or five 
months ago. 

Q. Was any other record made—or what was 
done to biing these men together for this purpose? 

‘A. Well, they were orally designated by the in- 
spector in charge, and I was the inspector in charge 
on that date, and since only three members were 
available, why Inspector Mead and Inspector Dubie 
and myself composed the Board of Special Inquiry. 

Q. Well, were you the person who summoned the 
others or requested them? 

A. Yes, I did. 

Q. Did you do that in writing or verbally? 

A. Orally. 

@. Was there any written record made of the 
appointment of either of those men or yourself? 

A. The only written record would be on the first 
page of the stenographic notebook made by the 
clerk and member, Inspector Mead. 
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(Testimony of Arthur Matson.) 

Q. Well, the stenographic notebook you referred 
to is available here, is it not? 

A. Iam quite sure it ts. 

Q. Is there any part in longhand, or is it all in 
shorthand? [106] 

A. I have never seen the record. 

Q. You have never seen them. Well, outside of 
the record made in Exhibit 7, was there any other 
written record kept in the office, made or kept in 
that office ? 

Mr. Acher: We object on the ground that he 
heretofore testified it is in the notebook which is 
here in Court. He hasn’t seen it—(interrupted ) 

The Comt: What good would that be unless you 
know shorthand if it is written in shorthand hiero- 
glyphies? It is something that cannot be read ex- 
cept by one with a knowledge of shorthand. I know 
that if you produee a shorthand record hefore me, 
it wouldn’t give me any information at all. 

Mr. Acher: My point, your Honor, is simply 
the man that made that would be the man to eall. 

The Court: But the whole point that seems to 
appeal to me is that here is a man who said he was 
there, he put the questions and he knows the 
answers that were made. What better record there 
ean be than that, I don’t know. He was there, he 
was personally present and what all this time is 
being taken up for to prove a record when that is 
the situation, when the man said he was there and 
asked him the questions, I don’t know. I don't know 
of any possible better record there ean be, and I 
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(Testimony of Arthur Matson.) 
so hold. Ask the witness those questions and an- 
swers you want to prove; ask him if he knows. 

Mr. Pease: Very well. Will you state what ques- 
tions you [107] asked of the defendant De Pratu 
at that time, and what answers he made? 

A. Do you wish to have me make them from 
memory ? 

Q. Is it possible for you to give them correctly 
without reading the transcript which you testified 
about this morning? 

A. I ean. I asked him several questions which 
are a formality insofar as our work is concerned, 
but word for word. of course that is impossible. 

@. Can you do it accurately by referring to the 
transcript you have in your hand? A. Yes. 

. Please do so. 

Mr. Acher: ‘That is the whole point of our objec- 
tion. He does have to come back to the transcript. 
He has shown himself not qualified to do it. 

The Court: How has he shown himself not quali- 
fied? Any memorandum this witness knows is true 
is sufficient for him to refresh his memory with, 
isn’t it? Do you have anv statute? 

Mr. Acher: I have a statute. J will hand it to 
your Honor. It is Section 10664, Revised Codes of 
1935, and a Montana case in 99 Montana. 

The Court: Well, of course, the statute says a 
witness is allowed to refresh his memory respecting 
a fact from anything written by himself or under 
his direction. That doesn’t say that is the only 
method known to the law, but it says a witness [108] 
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(Testimony of Arthur Matson.) 

may refresh his memory. That is one of a number 
of ways, this isn’t all inclusive and exeluding every- 
thing else. If that was the case, records of book 
entries and things of that kind and other voluminous 
records that are made in the ordinary course of 
business by a number of different men, no witness 
could come into Court and testify unless he himself 
had made the record. Here is a witness that says 
he knows, after reading that, he knows he pro- 
pounded the questions that are set out mn it. That 
is his testimony. Did you propound those questions, 
witness ? 

A. Yes. 

The Court: Who did you propound them to? 

A. ‘To Mr. De Pratn. 

The Court: A witness in the case? 

ieee, Sir. 

The Court: Fold that memorandum up. In any 
question you propounded to him at that time, did 
you ask him whether he was or was not a citizen 
of the United States? 

A. Yes, sir. 

The Court: What did vou say? 

A. I usually ask of what country are you a 
citizen. 

The Court: I don’t care what you usually say, 
what did you say to that man? 

A. Of what country are vou now a citizen. 

The Court: What did he say? [109] 

A. He said of the United States. 
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(Testimony of Arthur Matson. ) 

Q. (By Mr. Pease): Did the defendant during 
the proceeding referred to express any interest in 
having the board act one way or another upon this 
application ? 

Mr. Acher: Objected on the ground it is im- 
material. 

The Court: Overruled. 

A. He naturally was interested in importing this 
man Gonzy to appear as a musician at the Stock- 
man’s Club in Great Falls. 

Mr. Pease: You may cross examine. 


Cross-Examination 


By Mr. Davidson: 

Q. Mr. Matson, were you present during all of 
the proceeding and asked Mr’. De Pratu all the ques- 
tions asked of him? A. Yes. 

- Q. Isn’t it true, Mr. Matson, on that day you 
had no reporter? 
' A. No reporter? A clerk was reporter. 

Q. Do you recall me being there in Sweetgrass 
at that time? A. Yes. 

Q. Isn’t it true that just prior to the time you 
‘started asking the witness questions that you ad- 
vised me you had no reporter but you would have 
to do the best you could? A. That’s right. 

Q. During the time this Mr. Mead was taking 
the notes, did he have any difficulty with any of 
the witnesses? [110] 

A. He is a shorthand man himself, Inspector 
Mead is. 
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(‘Testimony of Arthur Matson.) 
Q. Did he have any diffiewlty in taking down the 
notes of the questions and answers of the witness? 
A. TI don’t believe he did. 
Q. Well, that wasn’t the only question you asked 


Mr. De Pratu, was it? A. Oh, no. 
Q. Did you ask him the question as to how he 
aequired United States citizenship? A. Yes 


Q. And did he answer the question, ‘‘T didn’t’’? 

A. He mentioned the fact that when he entered 
the United States—(nterrupted ) 

Q. Will you please confine yourself to that 
question. 

A. Yes, I am trying to bring it down. 

The Court: Mr. Davidson, the proper rule is 
that if you are examining a witness from a writing 
you have in your hand, show the writing to the 
witness. 

Q. Did you ask him how he aequired United 
States citizenship ? A. Yes. 

Q@. What answer did he give you? 

A. He said someone had told him he had ae- 
quired it because he came to the United States 
when a young fellow, that’s about the way. 

Q@. Do you know whether or not, in response 
to that question, [111] he started out by saying, ‘“‘T 
didn’t’’? A, I don’t reeall that. 

Q. But you do recall him saying he became a 
citizen by reason of his father’s naturalization ? 

A. He said something about that too, but his 
first reply was someone told him he had acquired 
it beeause he came to the United States when he 
was a young fellow. 
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(Testimony of Arthur Matson.) 

Q. Showing you now this memorandum, Mr. 
‘Matson, I will ask you to inspect it and particularly 
that marked question, ‘‘How did you acquire United 
States citizenship ?”’ A. Yes. 

Q. And the answer thereto? 

A. ‘TI didn’t, they told me I was under age and 
I was a citizen.’’ Now, I remember that last state- 
ment of his, but I didn’t remember that. 

Q. So, are you now satisfied that in answer to 
the question ‘‘How did you acquire United States 
citizenship’’ that the defendant answered, ‘‘I didn’t, 
they told me I was under age and that I was a 
eitizen’’? A. Well, that’s correct. 

Mr. Davidson: ‘That’s all. 

Mr. Pease: That’s all. 


(Witness excused. ) 


Mr. Pease: ‘The government rests. 

Mr. Acher: At this time we would like to move 
to strike [112] the portion of the testimony of the 
witness Matson where, in response to interrogation 
‘by the Court, it was stated that the defendant told 
‘him he was a citizen of the United States upon the 
ground that the evidence constitutes a material 
variance from the allegations of the indictment. 

The Court: In what respect? 

Mr. Acher: The indictment says that these state- 
ments were made before a Board of Special Inquiry. 
There is no proof of that now. The evidence is it 
was before Mr. Matson. 

The Court: The motion will be denied. 
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Mr. Acher: At this time, we make a motion for 
judgment of acquittal, which I have in writing. I 
may have the wrong thing, your Honor, I see that 
I 


The Court: It is important in criminal cases, 
Mr. Acher, to get hold of the right thing. I will 
give you an opportunity to drop the wrong one and 
grab the right one, if you can. 

Mr. Acher: I will see how that came about. I 
didn’t expect them to rest quite so soon. We will 
make a motion for judgment of acquittal orally, I 
don’t have it in writing. 

The Court: Very well, do you want to make it 
in the presence or absence of the jury? 

Mr. Acher: We would prefer to do it in the 
absence of the jury. 


(Jury retires from the Courtroom.) [113] 


The following is the written motion for judgment 
of acquittal filed on behalf of the defendant at the 
close of the government’s case on January 8, 1948: 


(Title of Court and Cause.) 
Motion for Judgment of Acquittal 


Comes now the defendant and moves the 
Court to order the entry of a judgment of 
acquittal upon the following grounds: 

1. That the first count of said Indictment 
fails to charge an offense against the laws of 
the United States of America, or at all. 

2. That the second count of said Indictment 
fails to charge an offense against the laws of 
the United States of America, or at all. 
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3. That the third count of said Indictment 
fails to charge an offense against the laws of 
the United States of America, or at all. 

CHARLES DAVIDSON, 
ARTHUR P. ACHER, 
Attorneys for Defendant. 


Mr. Acher: Comes now the defendant and moves 
the ‘Court to order the entry of a judgment of ac- 
quittal upon the following grounds: 


' 1. That the evidence is insufficient to sustain a 
conviction under count 1 of the indictment; 

+2. That the evidence is insufficient to sustain a 
conviction under count 2 of the indictment; 

3, That the evidence is insufficient to sustain a 
conviction under count 3 of the indictment. 

The Court: Do you desire to argue it, or do you 
submit it? 

Mr. Acher: We would like to argue it, your 
Honor. 

The Court: Very well, proceed. 

Mr. Davidson: May it please the Court, the most 
essential element of this offense is the question as 
to.whether or not the defendant is a citizen of the 
United States, because regardless of what state- 
ments might have been made, if the government 
fails to prove by the evidence that he was not a 
citizen of the United States, there is no offense. 

We submit there is no evidence before this Court 
showing that this defendant is not a citizen of the 
United States, and the affirmative evidence, as 
shown by the exhibits, and particularly by Exhibit 
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5 of the plaintiff, which is the alien registration 
form, discloses that the defendant was born October 
21, 1878, in Alexandera, Ontario, Canada. He states 
that he came to the United States at Sault St. Mamie, 
Michigan, on August 15, 1896, and at that time, he 
was 17 years of age. It further [115] states he has 
resided in the United States permanently, and his 
last entry into the United States, as shown in one 
of these exhibits, is shown to be that same date in 
1896. So that we have affirmative evidence that this 
man came to and has resided in the United States 
since he was 17 years of age. Count 3 charges him 
with stating that he became a citizen of the United 
States by reason of his father’s naturalization, and 
from this affirmative evidence, it is shown that that 
eould have happened. This man was in the United 
States at the age of 17 years. Under the law as it 
existed at that time, had his father become a nat- 
uvalized citizen at any time prior to the time de- 
fendant became 21 years of age, the defendant auto- 
matically became a citizen. So, the government has 
failed to close that door. Thev have charged in 
count 3 of their indictment that that was one of 
the claims of citizenship that he made, and they 
have failed to come into this court and prove that 
Mr. De Pratu’s father was not a citizen of the 
United States. If Mr. De Pratu’s father was a 
citizen and became such prior to the time that Mr. 
De Pratu became 21, the defendant having been in 
the United States at that time, he automatically 
hbeeame a citizen of the United States. They charge 
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that is false, but there is no proof here that he did 
not become a citizen of the United States by reason 
of the naturalization of his father. So, there is 
absolutely no proof. 

. My. Nooney testified to this Court that there 
would be absolutely [116] no record in the Immi- 
gration and Naturalization Service of the naturali- 
zation of Mr. De Pratu had he become naturalized 
as a minor through derivative citizenship unless 
he made application for a certificate of derivative 
citizenship. 

. So, we submit to the Court that the government 
hhas failed to prove that this man is not a citizen 
‘of the United States. They might argue that they 
have an admission, but they do not have an admis- 
sion. It is the alien registration form, which is a 
part of Exhibit 5 of the plaintiff, ‘‘I am a subject 
or citizen of, Uncertain,’’ he writes in there, ‘‘but 
last of Canada.’’ In other words, he didn’t know 
when he made that application as to his citizenship, 
and apparently, not willing to run any risk, he did 
register because of the uncertainity in his mind as to 
‘his citizenship. There is nothing in that exhibit 
which shows that the defendant is not a citizen of 
the United States. There is nothing in the statement 
that has been entered from the application for regis- 
tration that would cause this court to say that this 
man is not a citizen of the United States. 

Now, the Court probably knows, it is common 
knowledge, that there are many people mistaken 
as to citizenship. I know in my work for the past 
30 years on these people’s applications for citizen- 
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ship. We have on one or two occasons, with the 
consent of the government, brought and prosecuted 
proceedings for citizenship for people we knew 
were citizens because there was no proof and in 
order that a record might be made of their [117] 
citizenship. So, I submit to the Court, on that one 
ground, having failed to show that the defendant’s 
father or his mother did not become a citizen of 
the United States during the minority of this de- 
fendant, that the government has failed in its ease, 
and my argument, repeated to the Court, is that 
under count 3, the government should have come 
here prepared to show that fact, because they state 
in count 3 that he claims citizenship by reason of 
the naturalization of his father. Now, having made 
that charge, it would seem to us that the government 
should have come into this Court prepared to show 
that the statement is not true, and there is abso- 
lutely no evidence before this Court as to the eiti- 
zenship of Mr. De Pratu’s father, and particularly 
during the time that this defendant was under the 
age of 21 years. 

The Court: Well, I can go with you on a part 
of your argument, Mr. Davidson. I think it is sound. 
I think that portion of your argument where you 
maintain that the burden is on the government to 
prove that this defendant was not a citizen of the 
United States when he made the representation is 
sound. I don’t have any doubt about it. But here 
is the question. That is the burden that is on the 
government as before the jury. This question new 
if for me to direct a verdict of acquittal, and if there 
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is any evidence at all in the case from which the 
jury could reasonably conclude that the man was 
not a citizen, I have no right to direct a verdict of 
acquittal. If the evidence [118] is in such state that 
the minds of reasonable men could differ, I have 
no right to direct a verdict, and there is admitted 
in evidence this exhibit, Exhibit 5, a writing signed 
by the defendant in which he said he was born at or 
near .Alexandera, Ontario, Canada. That is his 
statement. If the jury accepts that statement as 
trae, that establishes his citizenship right there, and 
establishes that he is not a citizen of the United 
States. Now, there is a legal presumption that a 
condition once shown to exist 1s presumed to exist 
as long as things of that nature exist. So, he has 
established himself by his statement as a citizen 
of a country other than the United States. Now, 
there is no presumption ai all that I know of that 
one gains citizenship by reason of lengthy residence 
in the United States; no such presumption as that 
that I know of now exists. In answer to the ques- 
tion, ‘I am a citizen or subject of,’’ he said, ‘‘Un- 
certain, but last of Canada.’’ So he there again 
says that his last citizenshp status that he knew 
about was that of a Canadian. He does say, ‘‘Un- 
certain,’’ which means little to my mind, and cer- 
tainly it doesn’t mean that he believes he is a citizen 
of the United States. He doesn’t say there he be- 
heves he is a citizen of the United States, but is 
uncertain about it. He said he was uneertain about 
his citizenship, the last he knew about it was he 
was a Canadian. Of course, it is true, and In my 
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opinion, you are correct in your argument that if 
he came to this country when [119] he was 17 years 
old, and that is the evidence, and his father or 
mother came with him, and his father was thereafter 
naturalized, if he was under 21 years old at the 
time his father was naturalized, he became a citizen; 
but if, at the time of his father’s naturalization, he 
was over 21 years of age, he would not become a 
citizen. But there is no presumption that I know 
of that his father came here and was naturalized. 
There is no presumption that he was naturalized 
while this man was under the age of 21 years, so 
as to grant to defendant the benefit of derivative 
citizenship through the citizenship of his father. 
In other words, the question is how far is the gov- 
ernment required to go in its proof to exclude all 
hypotheses and all conjecture, no matter how ex- 
treme they may be. I don’t think that the govern- 
ment, in order to make a prima facie case, is re- 
quired to go to that length, is required to go to the 
length of showing whether the father of this de- 
fendant himself became a naturalized citizen of the 
United States, and further to show that if the father 
did become naturalized, he did not become natural- 
ized during the minority of this defendant and while 
this defendant was residing in the Unite States. 
To me that seems to be requiring or placing a 
burden of proof upon the government that the gov- 
ernment couldn’t possibly be expected to assume, 
and particularly in view of the testimony of the 
inspector here that was given and stands uneon- 
tradicted that they may or may not have a record 
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of a minor child whose father [120] was admitted to 
naturalization, depending upon the record the father 
furnishes at the time of his admission to citizenship. 

So, the motions for a directed verdict or for judg- 
ment of acquittal made orally will be denied. The 
motions for a judgment of acquittal made in writ- 
ing and filed with the Clerk separately as to each 
count will be separately denied as to each of the 
counts. Call in the jury. 


(Jury returns to Courtroom.) 


The Court: Open for the defense. 

Mr. Acher: May it please the Court, counsel, 
ladies and gentlemen of the jury, the defendant in 
this case expects to prove that in 1944 an applica- 
tion was filed with the Secretary of State of the 
State of Montana, and a charter was issued to the 
Stockman’s Club, a non-profit organization, having 
clubrooms in Great Falls near the Northern Mon- 
tana State Fair grounds. We expect to prove and 
it will be developed, that under the liquor and beer 
laws of Montana, a club is not entitled to sell beer 
or liquor until they have been in existence a certain 
number of years, one or two, I am not clear myself. 
The statutes say one in one place and two in an- 
other. In any event, the evidence will show that 
following the formation of this club as a corpora- 
tion organized under the laws of Montana, a build- 
ing was constructed. It took over a period of a 
year or more, building this building, and that about 
the time it was ready for [121] occupancy, applica- 
tion was made for beer and liquor license for this 
establishment. 


United States of America 141 


The evidence will show that the defendant, Mr. 
De Pratu, had been in the restaurant and hotel busi- 
ness for many years at Augusta, then I believe the 
evidence will show he operated the restaurant in 
the Park Hotel, Great Falls; then he operated for 
many years, some eight or 10 years, a restaurant 
at the Stockyards where we read in the paper they 
sell cattle twice a week in Great Falls; and then 
this Clib idea was conceived and carried into exe- 
eution, and an application was filed for a beer and 
liqnor license, presented through Mr. Sherman 
Smith, a lawyer, no relation to Paul W. Smith, 
attorney for the Liquor Control Board, who rejected 
the application on the ground that the club wasn’t 
in existence a sufficient length of time. We expect 
to show that notwithstanding that fact, it was sug- 
gested a license could be issued to one of the individ- 
uals, and that without a new application a license 
was issued to Mr. De Pratu. 

That My. De Pratu was not intending to represent 
anything about his citizenship, and that the idea 
of the application was for the Stockman’s Club and 
not for Mr. De Pratu. 

We expect to show that in due course, the time 
elapsed when the club became qualified, and that the 
license was transferred to and is now in the name 
of the Stockman’s Club, a non-profit corporation. 

We expect to show that Mr. De Pratu did not read 
these [122] printed documents, but filed them and 
that he had no intention to make any false repre- 
sentation as to his citizenship, and that, therefore, 
no offense is shown under the charges in the indict- 
ment. 
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PAUL W. SMITH 
heretofore sworn, called as a witness upon behalf 
of the defendant, testified as follows: 


Direct Examination 
By Mr. Acher: 

Q. Will you state your name, please? 

A. Paul W. Smith. 

Q. You are the same Paul W. Smith who here- 
tofore testified on the part of the government in 
this case? A. Yes. 

Q. Mr. Smith, showing you defendant’s, or 
rather plaintiff’s Exhibit No. 2, I will ask you 
whether or not that was presented to you as the 
attorney for the Montana Liquor Control Board 
on or shortly prior to February 16, 1946? 

A. Yes, it was. 

Q. Were you requested to advise the Board as 
to whether or not a license could be issued ? 

Mr. Pease: If the Court please, I would like to 
interpose an objection to the line of testimony 
which has been outlined in counsel’s opening state- 
ment for the defendant, both as to the testimony 
of this witness and any others in the same subject 
matter on the ground that the same does not con- 
stitute a defense and that the same is irrelevant to 
the issues of the cause, and incompetent to estab- 
lish any defense to the action. 

The Court: Well, I listened to the opening state- 
ment. It may be a question as to whether or not 
it establishes a defense. Still, there is a question 
of intent involved here, and it may be competent 
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(Testimony of Paul W. Smith.) 

on the question of intent, and of course if the de- 
fendant, on that qnestion of intent, desires to 
establish the fact that he entered into a conspiracy 
to violate the laws of the State of Montana, there 
may be some materiality in that. I think I will 
overrule the objection. hat seems to be what the 
evidenee will establish. 

Mr. Acher: If you will answer the question, 
please. 

A. Yes, I was requested to advise the Board. 

@. And what action did you take in connection 
with the appleation ? 

The Court: Of course, I think if you ask for 
conversation, it is hearsay unless the defendant was 
present. 

Mr. Pease: Action, I presume, means official 
action and the expression of an opinion or some- 
thing of that kind? 

Mr. Acher: ‘That’s right. 

The Court: So, if you gave an opinion, witness, 
or something of that kind, you may so state without 
stating what the opinion was. 

A. Yes, | gave an opinion relative to the appli- 
eation which I [124] hold, plaintiff’s Exhibit 2. 

Q. And what was that opinion ? 

Mr. Pease: Objected to until it is shown whether 
in writing or oral. 

> Was it oral or in writing? 

Eeeelt Was oral. 

The Court: Isn’t this hearsay? Was the de- 
fendant present when the opinion was given? 
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(Testimony of Paul W. Smith.) 

Mr. Acher: If the defendant asks for hearsay, 
ean the other side object ? 

The Court: Yes, certainly, hearsay isn’t compe- 
tent no matter who asks for it. Cases are tried by 
competent evidence, and hearsay isn’t competent 
evidence. 

Mr. Acher: We expect to show negotiations with 
the lawyer for the defendant. 

The Court: You haven’t shown anything like 
that. 

Mr. Acher: I was leading up to it. Did you 
have any dealings directly with Mr. De Pratu 
about this matter personally ? 

A. Not directly with De Pratu. 

Q. Did you have any dealings with anyone pur- 
porting to represent him? 

A. Yes, Sherman W. Smith, attorney in Helena. 

Q. Tell briefly what the negotiations were, what 
the result was. 

Mr. Pease: Objected to on the ground there is 
no foundation [125] laid showing the purported au- 
thority or the extent thereof of Mr. Sherman Smith. 

The Conrt: Sustained. 

Q. Did you know Mr. Smith and know that he 
was acting as attorney for the defendant, Mr. De 
Pratu? 

Mr. Pease: Objected to as calling for an opinion. 

Mr. Acher: He is an attorney licensed to prac- 
tice 

The Court: He was an attorney licensed to prac- 
tice, but being licensed to practice doesn’t license 
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(Testimony of Paul W. Smith.) 

you to represent someone. I am going to overrule 
the objection because apparently you are asking if 
the man knows of his own knowledge whether Sher- 
man Smith represented this man. 

A. Yes. Sherman Smith filed the application 
with the Board himself. 

@. And, now, what advice, or I mean, what de- 
cision did you communicate to Mr. Sherman W. 
Smith as to whether a license would be granted, or 
whether it wouldn’t? ell it in your own way. 

A. JI told Sherman Smith and also Mr. Buley, 
who was administrator for the Board that the 
Stoeckman’s Club could not hold a liquor Heense be- 
cause it had not been organized prior to two years 
before making application to the Board, which was 
the Montana law. 

Q. In your consideration of this application was 
it deemed an application of De Pratu individually 
or an application of the [126] Stockman’s Club? 

Mr. Pease: To which we object on the ground 
it is not the best evidenee, it calls for the opinion of 
the witness, and it calls in effect for an interpreta- 
tion of official action, of which there must be some 
record and which record must be the best evidence. 

The Court: Yes, sustained. It is an invasion of 
the provinee of the jury. It is an exhibit in evi- 
dence, and it is for the jury to say whether it is an 
application made by De Pratu or the Stockman’s 
Club. It is a question for them to decide, not for a 
witness on the witness stand. 
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(Testimony of Paul W. Smith.) 

Mr. Acher: At this time, I think I have laid the 
foundation and we would like to offer in evidence 
defendant’s Exhibit 4, which I believe the testi- 
mony shows was presented simultaneously with 
Exhibit 2. 

Mr. Pease: Objection, the same objection to the 
offered exhibit as was heretofore made to it, that is 
to say, on the same grounds, and specifically on the 
ground that it is not relevant or material to the 
issues of this cause, having to do with and being a 
separate application for a different type of license 
and not a part of the transaction which is charged 
in the indictment. 

The Courts: Let me see the offered exhibit. Well, 
this transaction was not mentioned in the indictment 
at all. It seems to me if it was admitted it would 
constitute but an encumbrance on [127] the record. 
I fail to see where it has any bearing on the case 
here or where it is material in any respect at all. It 
is an application for a beer license, apparently on 
a regular state form. I don’t consider it material. 
It is an encumbrance on the record. The objection 
will be sustained. 


(Defendant’s Exhibit 4, being an application 
for a Retail Beer License to the Montana 
Liquor Control Board by L. P. De Pratu dated 
January 15, 1946, was here refused admission 
in evidence. The same will be certified to the 
Circuit Court of Appeals hy the Clerk.) 
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DO NOT SEND PERSONAL CHECK 


_ Cascade Caah Item No.. 


(County in which license Make Se Rew: B 

parate Remittance for Each Fee eer License 3 

is to be used). No. R “ Vas 
FEE $200.00 Montana Liquor Control Board 

; HELENA, MONTANA Liquor License poy, 4) 

No. BL. L.. : / 


Application for Retail Beer License 


Application muat be completely filled out and sworn to before a Notary Pablic or other person authorized 
to administer oatha. The statutory fee must accompsny this application and will be returned if the Board 
shall find that the undersigned is, or are, not qualified. 


I. P. vePratu | 


ee wee ee. Btociowany's Cinb 


(Treas name which applicant, or applicanta, Intend to call such busi geen). 


619 - 2naStreet Northwest, Great Falls, sontana 


(Locauice byeatreat and oumber and cily or town of tha the premiess where tbe busine ae rl 1p be carried ce ander ie 
the license, If iseued.) 


TO MONTANA LIQUOR CONTROL BOARD: 


The undersigned, desiring to possess and have for sale beer, under the provisions of Montana Beer 
Act for the purpose of selling it at retail, hereby apply.to you for a license so to do and tender with this 
application the license fee provided for. In support of this application, and in order to show the quali- 
fieations of the undersigned to be issued such license, that is to say, that the undersigned is, or are, of 
good mora] character, and is a law abiding person, or are law abiding persons, and is a fit and proper 
person, or are fit and proper persons, to aell beer, EACH] FOR HIMSELF OR HERSELF givea the follow- 
ing information and makes the following statements: 


(a) That the undersigned is over the age of twenty-one years; 

(b) That the undersigned is not the kceper of a honse of ill fame; 

(e) That the undersigned haa never been convicted of being the keeper of a house of ill fame; 

(d) That the undersigned has never been eonvicted, either under the laws of the federal government or 
of the State of Montana, of pandering; 

(e) Have you ever been convicted, either under the lawa of the federal government or of the State of 
Montana, of any other crime or misdemeanor! (Answer ‘‘yes’’ or ‘'no’’)....... JO : 

(f) If you have answered ‘‘yes’’ to the last preceding qnestion, give the particolara of such erime or 
[aan ib) alien ee a iil oll me 

(g) Has ever any license to sell beer at retail, issued under the Montana Beer Act to yon, pr in whieh 
you were interested as a partner, been revoked for cause? (Answer ‘‘yea”’ or ‘‘no’’)_...440 n 

(h) Are the premises for which such license is sought inside of the boundaries of an incorporated eity or 
town! (Answer ‘'yes”’ or ‘‘no’’)........ YORy.....!: 

(i) That the Board or any member thereof, or its dnly anthorized representative, or any peace officer 
of this state shall have the right at any time, and is hereby given the authority, to make an examina- 
tion of the premises of the undersigned and to check the books, recorda and stock in trade of the 
undersigned and to take an inventory thereof and in the event any beer or liquor is found which 
is being kept or held in violation of the law, he may immediately seize and remove the same; 

(j) That the undersigned, or his or her employee or employees, will not sell, deliver or give away, or cause 
or permit to be sold, delivered or given away, any beer to any peraon under the age of 21 yearn; 

(k) That if the undersigned is granted the license applied for, the undersigned will abide by all rules 
and regulationa of the Board relating to the '‘Montana Beer Act,’’ and will not violate any law of 
the United States, or of the State of Montana, or any legal city ordinance relating to beer or intoxi- 
eating liquor, and will not knowingly permit any agent or employee so to do, it being the exprese 
understanding that violation of any rule or regulation of said Board, or of any cily ordinance relat- 
ing to beer or intoxicating liqnor by the undersigned, or any of the same, or of any agent or em- 
ployee of the undersigned, ahall be aufficient grounds for the revocation or suspension of the license 
herein applied for. 


Dated at Great Palla... Montana this... LOthgay of... January 194 ©. 


COUNTY or._Cascade 


or Ce Soc ho le 


' . (Names of All Applicanta) 
being first duly sworn, each for himself, or herself, deposen and says: that he, or she, han read the fore- 
going application and knows the contents thereof; and that the aame is true to the knowledge of deponent. 


a 


STATE OF MONTANA "(Signatures of all. Applicants) 
a. 


(Signatures of Ail Applieants). 
Bubseribed and sworn to before me thin 1Uth day of Juspary ., 194 6 


er: ge 


Notary Vublie for the Ntate of Muntaos. 
“I ADR Ne Kans Residing arcat falls, _., Montana. 


My Commission expires (Cts CO, 1029 
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(Testimony of Paul W. Smith) 

Q. (By Mr. Acher): I will show you defend- 
ant’s proposed Exhibit 3—I am not sure whether 
the record shows or not—but I will ask you whether 
or not that application was submitted with and as 
a part of the same transaction as plaintiff’s Hx- 
hibit 1? 

Mr. Pease: That is objected to on the ground 
that the exhibits themselves referred to, both 1 and 
3, on their face show they are not a part of the same 
transaction, but are distinct instruments and have a 
distinet. character. 

The Court: IT will sustain the objection as it calls 
for the opinion of the witness on a question of law 
and facet, and that 1s whether or not it was done as 
part of the same transaction. If it were material, 
it would be a question for the jury to decide. 

Mr. Acher: Mr. Smith testified that he handles 
these matters, and that is what I was relating to. 

The Court: That isn’t what your question was. 
It was a compound [128] question asked lim, 
whether or not it was filed with the other applica- 
tion and as a part of the same transaction, and it 
ealls for his conclusion of law and fact on the next 
question of whether the two instruments constitute 
part of the same transaction. 

Q. (By Mr. Acher): Ma. Smith, was defend- 
ant’s Exhibit 3 filed at the same time as plaintiff's 
Exhibit 1? A. Yes, 

@. And were licenses—state whether or not 
licenses were issued simultaneously on the two ap- 
plications. 
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(Testimony of Paul W. Smith.) 

Mr. Angland: To which we object, your Honor. 
It is immaterial, has no probative value in this 
cause. 

Mr. Acher: JI am merely trying to lay the foun- 
dation to offer this exhibit. 

The Court: Well, I don’t think that what was 
done thereafter constitutes any part of the founda- 
tion, Mr. Acher. In my opinion, if from your 
theory, you haven’t laid the foundation now, you 
couldn’t fortify it any by showing whether licenses 
were or were not issued. The question here before 
the jury is the representation that was made in the 
written application, not what was done after. 
Whether the representation was acted on or not is 
not highly material in my opinion. The gist of the 
offense here was the writing contained in the ap- 
plication, the statement he made, and the truth of 
that statement. 

Mr. Acher: I want the record to be clear that 
these two [129] applications were received by the 
Liquor Control Board simultaneously. 

The Court: He said they were filed together, 
what more can the record show? 

Mr. Acher: We offer in evidence defendant’s 
Exhibit 3. 

Mr. Pease: Same objection as heretofore made 
to Exhibit 4, namely that the same is irrelevant to 
the issues of the cause, pertains to a different trans- 
action, does not tend to establish any defense to the 
charge contained in the indictment. 
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(‘Testimony of Paul W. Smith.) 
The Court: Well, ladies and gentlemen, I must 
ask you to retire again. 


(Jury retires from Courtroom.) 


The Court: Where do you deem this material, 
Mr. Acher ? 

Myr. Acher: It says that this application is made 
by a corporation, that form states that, and I 
thought it would be corroborative of the evidence we 
will have which indicates that this man intended 
these applications to be for a elub, and the fact 
that the Liquor Control Board issued it to him 
would not make him retroactively guilty of a crime. 
It is a question of his knowingly doing something. 
The other application is ambiguous. You will note 
that it says the application is not made for an in- 
dividual, it is made for a president, by the president 
and manager; and in connection with motive, we 
expect to show that there are three incorporators, 
two, citizens without question; [130] that after this 
trouble arose, the license was transferred to one of 
the other incorporators until such time as this club 
had been in existence the requisite period, when the 
license was actually issued to and is now held by 
the elub. We submit that the whole crux of this 
lawsuit is knowingly and falsely, whether or not 
the actions were done knowingly and falsely, and 
the jury has a right to consider the application 
made, and if it is ambiguous, and to determine 
whether this man read it and knew what he was 
signing. I know that in examining papers for other 
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people, I read them very carefully, but I have gone 
places and signed papers without reading them for 
myself, and I think the jury may have a right— 
(interrupted ) 

The Court: They may have a right, but they are 
certainly going to be charged that he is held to the 
same degree of responsibility as if he had read 
them. These papers are not idle forms, and if an 
individual makes an application to the state in 
which these questions are asked him and if there is 
a fact falsified, because they are printed and he did 
not read it, it will not excuse him. The jury is going 
to be charged in this case that he is held to the same 
degree of responsibility as though he did read it 
and knew what he was signing. 

Mr. Acher: That may be true, your Honor. The 
answer could be true. He could construe it in that 
way. In the first question, *‘State mm what capacity 
you make this application,’’ he answered, ‘‘presi- 
dent and manager.’’ [131] 

The Court: That is your argument as to the con- 
struction of the liquor license. I am frank to say 
that the argument does not appeal to me; you are 
wasting your time making it to me, but I can’t say 
as to the jury. I am inclined to think in his offer 
of this document that counsel is correct, Mr. Pease, 
in his argument that he has made to me that this 
goes to the question of intent. In other words, I 
believe that evidence should be received on that ques- 
tion. The indictment charges that this was done 
knowimegly, falsely and feloniously. The word 
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‘‘feloniously’’ simply defines the degree of the 
offense; in other words, it constitutes a felony rather 
than a misdemeanor. That is the only significance 
of that word. But this is a question of intent, of the 
falsity of the statement in the indictment, that it 
was done falsely. Now, that certainly means un- 
truthfully, that it was untruthful; that means not 
only it was untruthful, but it means that the de- 
fendant knew at the time what the truth was. That 
is the import of that language. If the statement was 
made through inadvertence, negligence or careless- 
ness, I don’t know that a conviction would be 
justified. 

Mr. Pease: The objection was, your Honor, it 
didn’t have any tendency to prove a lack of knowl- 
edge or lack of intent. It seems to me to be on a 
different plane from this document here in which 
the representation of citizenship is contained. 

The Court: Well, of course, there is no repre- 
sentation of citizenship in this application for a 
retail license for beer [132] at all. 

Mr. Pease: That’s right. He might have signed 
thousands of documents in which he made no such 
representation which would be immaterial and 
irrelevant to this issue here. That’s what strikes me 
at the outset. He didn’t have to say anything about 
citizenship in that one. 

The Court: ‘hat is true. If a man knowingly 
and falsely makes a false statement in one instru- 
ment, it wouldn’t be a defense to it no matter how 
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many instruments he made in which he didn’t 
make it. 

Mr. Acher: There is one other point. The one 
application, the June application, in answer to ques- 
tion 5, it says, ‘‘If a corporation, has the corpora- 
tion been organized and doing business in Montana 
for 5 years,’’ which would indicate if this was an 
individual, there wouldn’t be any answer to put in 
there. 

The Court: But many individuals would think 
it meant, ‘‘Are you applying on behalf of a corpo- 
ration,’’? and say no. Different constructions can 
be placed on it. 

Mr. Pease: It seems also to me, your Honor, to 
be of importance here that this whole line of at- 
tempted defense seeks to impeach, is an attempted 
impeachment of the very instrument which he did 
sign, and which apparently he is going to admit he 
did sign, naming the Stockman’s Club in answer 
to the question, ‘‘What is the trade name which the 
applicant intends to call such business.’’ He had a 
competent attorney representing and [133] advising 
him at that time. And this, “the full names of all 
applicants for this license’’—not the applicant, but 
all applicants for this license. That is under the 
first dotted line which has the name L. P. De Pratu 
typed upon it. So, it seems to me they are getting 
to a point of contradiction. 

The Court: Well, that is what I think, too, but 
then on the other hand, that is the reason I sus- 
tained the objection to Exhibit 4. There is no such 
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language in proposed Exhibit 4 as there is m the 
proposed Exhibit 3. Here the question is, ‘‘State 
in what capacity you make this application.’’ He 
says, ‘‘Corporation,’’ that is typewritten in. There 
is no such question or answer at al] contained in 
Exhibit 4, as J view it. On the other hand, here is 
a man who makes an application signed by himself 
to be permitted to sell liquor, he wants a license for 
that purpose. Under the Jaw of the state, it 1s nee- 
essary for him to apply for a license to sell beer. In 
other words, if he doesn’t have a beer license, he 
eannot obtain a liquor license, as I ‘understand it. 
So, this beer application was made out at. the same 
time as the liquor application. I don’t think that 
either one is a part of the other, but one was in 
furtherance of the other. They were sent out at the 
same time, they were certified at the same time, and 
certainly it appears to me the only reasonable con- 
struction which could be placed on the two apptica- 
tions is that the same applicant, be it corporation or 
individual, was applying for both licenses. And so, 
in this [134] paper, in this application that was 
made in point of time coincidental with the liquor 
license application there is the statement, ‘‘State m 
what capacity you make this application,’’ answer, 
‘‘Corporation.’’ Well, of course, that to me, I see 
no particular significance to it, particularly under 
the statement of counsel for the defendant here that 
this man has been in the United States for years, 
he has been a business man and operated a business; 
he has done those things; he is a man of intelligence 
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and knows something about business and business 
forms. Now, it seems to me, that anybody with that 
experience would know if a corporation submits an 
application, it is made in the corporate name, signed 
by the corporate officers and the seal of the cor- 
poration is attached; it isn’t made in an individual’s 
name and signed by the individual with no designa- 
tion at all. In addition to that, the evidence so far 
apparently discloses it was done with the advice and 
guidance of an attorney, an able attorney. I know 
Mr. Smith, Mr. Sherman W. Smith, and know his 
ability, and I don’t think, if that is true, any such 
confusion should have crept into these instruments; 
but stall it gets back to this question of intent. I say 
that ts the construction I would place on it. How- 
ever, I think the jury might disagree with me, and 
it 1s within their province. I don’t know that they 
would, but I think it is within their province. I 
don’t know of any question in the trial of a criminal 
ease that is more peculiarly a jury question than the 
question [135] of intent, and I think the Court 
should, where that question is involved, as it is here, 
should be somewhat liberal in permitting evidence 
on that question to go to the jury. After all, this is 
the defendant’s side of the story, and while I say it 
may not impress me, it may impress the jury, I 
don’t know. He should have the opportunity to tell 
it to them. So, the objection will be overruled and 
it will be admitted in evidence simply and purely 
as to the question of the intent of the defendant. 


- (Jury returns to Courtroom.) 


United States of America 157 


(Testimony of Paul W. Smith.) 

Q. (By Mr. Acher): Mr. Smith, do you have 
with you the records of the licenses which were 
issued pursuant to the applications, plaintiff’s Ex- 
hibits | and 2? 

A. You mean the licenses issued ? 

Q. The records. I think the government brought 
out that they were issued. Will you refer to your 
records and see whether or not the licenses were 
transferred and, if so, the date of the transfer and 
to whom? 

Mr. Acher: It just came to my attention, your 
Honor, that Exhibit 3 was offered and the Court 
admitted it and it hasn’t been read. Could I have 
leave to read it at this time? 


(Defendant’s Exhibit 3, being an application 
for a Retail Beer License made to the Montana 
Liquor Control Board by L. P. De Pratu, dated 
June 27, 1946, was received in evidence and 
here read to the jury. ‘he same will be certified 
to the Circuit Court of Appeals by the Clerk.) 
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Form e.g & 3 
, ‘ FISCAL YEAR 
— 1946 


July 1, 1948 to June 30, 1047 


(DO HOT UER THIS SP STR) 
Cash item No. .. 


Beer License , /~// ‘ 
R. No.. / / A 
le to be aned.) Liquor License /// 
Montana Liquor Control Board / 

FEE $200.00 HELENA, MONTANA LL No... Le 4. 


Application for Retail Beer License 


Application muet be completely filled out and sworn to before a Notary Public or other person author- 
to administer oaths. The etatutory fee must accompany this application and wili be returned [f the 
Board shail find that the undersigned is, or are, not qualified. 
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(County In which Ilcense 


“to pe Uae) eer) 0) Dan) 100d) OL Nr eo ae 
(Pull aames of all applicants for this Ucense. Plaase priat or type.) 
oeceencec a a SORTS UC UIE U ALISO) 010) 2 ner ec eee oo ee 
g (Trade name which applicant, or applicants, intend to call such business.) 
ee eee sn 1 eat rae tN. Ko... heat al le Mamita 
a (Location by street and anmber and ulty or town of the premises where the husiness ia to be carried on under 
the Ucease, if issued.) 


5 TO MONTANA LIQUOR CONTROL BOARD: 
Ms I hereby apply for a Retail Beer License and under oath make the following statements and answer 
the following questions, to-wit: 
(a) State in what capacity you make thie application. 
a VORA ONS pA. aE 
(State whether owner, partner, or if corporation, atate your office, or in any other capacity.) 


M1 (b) Ifa partnership or other joint venture, give the names of ali interested parties. 


(c) Are you over the age of twenty-one years?....Yea_.... 

(ad) Are you a keeper of a house of ill fame?...... No... 

e) Have you ever been convicted of being the keeper of a house of ill fame?....Mo...... 

f) Have you ever been convicted, either under the laws of the federal government or the state of Mon- 

tana, of pandering or other crime or misdemeanor opposted to decency and morality ?....N9._._...... 

aa you ever been convicted for violation of any law or ordinance relative to sale of liquor or 
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court and place of conviction.. 


Has any license to sell beer at retail issued under the Montana Beer Act to you, or in which you 
were interested as a partner or otherwise, ever been revoked?.....NQ_.._... 

Are any hrewers and/or wholesalers of beer interested either financially or otherwise, directly or 
indirectly, by leasing or furnishing any premises, furniture, fixtures, equipment or other prop- 
erty in the conduct or operation of your business?.......NO.__.. 

Are the premises for which euch license is sought inside the boundaries of an incorporated city 
or town ?_.....Y94..... 

That the Board or ai member thereof, or its duly authorized representative, or any peace of- 
ficer of this atate o have the right at any time, and is herehy given authority, to make an 
examination of the premises of the undersigned and to check the books, records and stock in trade 
of the undersigned and to take an inventory thereof and in the event any beer or liquor is found 
which is being kept or held in violation of the law, he may immediately sieze and remove the 
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same; 
That the undersigned, or his or her employee or employees, will not sell, deliver or give away, or 
cause or permit to be sold, delivered or given away, any beer to any person under the age of 21 


years; 
That if the undersigned is granted the license applied for, the undersigned will abide by all rules 
and regulations of the Board relating to the “Montana Beer Act”, and will not violate any law 
of the United States, or of the State of Montana, or any legal city ordinance relating to beer or 
intoxicating liquor, and will not knowingly permit any agent or employee s0 to do, it being the 
express understanding that violation of any rule or regulation of said Board, or of any city ordi- 
nance relating to beer or intoxicating liquor by the undersigned, or of any agent or employee 
of the undersigned, sha!l be sufficient grounds for the revocation or suspension of the license 
herein applied for. 

Dated at....Great..Falls 
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STATE OF MONTANA, (Signatures of All Applicants) 
8s. 


REMITTANCES MUST BE BY BANK DRAFT, MONEY ORDER OR EXPRESS ORDER. PERSONAL 


ee. os Sar eee Mein bak, RA GU ee ee. ee 
(Names of All Applicants) 

being first duly sworn, each for himself, or herself, deposes and says: That he, or she, has read the fore- 

going application and knows the contents thereof ; and that the same is true to the knowledge of deponent. 


Residing at........ Craat..Falls.., Monts 
My Commission expires........9/15,/48 
MAKE SEPARATE REMITTANCE FOR EACH APPLICATION 
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(Testimony of Paul W. Smith.) 
(Question read by the reporter.) 


A. T have an assignment from L. P. De Pratu 
to Louella Limdby for retail liquor license No. 1170, 
or rather retail beer license No. 1170 and retail 
hquor heense No. 1064. | 

Q. That is the liquor license referred to on 
plaintiff’s Exhibit 1? AS Yes, ieets: 

Q. What is the date of that assignment? 

A. The date of the assignment is October 3, 
1946. ; 

Q. Then, Mr. Smith, can you trace the history of 
the license for that place from Miss Lundby? How 
Jong did it stand in her name and then to whom was 
it transferred ? 

Mr. Angland: To which we_ object, your 
Honor 

The Court: Sustained. 

Mr. Acher: It is on the question of motive, your 
Honor, to show the club now has said leense. 

The Court: The evidence here shows that he 
transferred it out of his name to the other. What 
difference does it make what the other did with it? 

Mr. Acher: We will follow it up by showing 
that the club and the club members—(interrupted ) 

The Court: That doesn’t make any difference. 
If the club got the heense, it got it throngh another 
individual than this defendant. [137] 
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Defendant’s Offer of Proof No. 6 


We offer to prove that the license was later trans- 

ferred from Miss Lundby to the Stockman’s Club 
on February 5, 1947. 
_ Mr. Pease: The government objects to the offer 
of proof numbered 6 handed to me on the ground 
that the same is irrelevant and immaterial and does 
not tend to prove any defense to the charge in the 
indictment, and specifically that it is a subsequent 
transaction and can have no bearing on the motive, 
intent or anything else or any other element of the 
offense charged in the indictment. 

The Court: The offer of proof will be numbered 
consecutively and the objection will be sustained. 

Mr. Acher: You may cross-examine. 

Mr. Pease: No cross-examination. 


(Witness excused.) 


HMMA LUNDBY 


called as a witness on behalf of the defendant, being 
‘first duly sworn, testified as follows: 


Direct Examination 
By Mr. Acher: 
Will you state your name, please? 
Hmma Lundby. 
Where do you live, Miss Lundby? 
At Great Falls, Montana. [138] 
How long have you known the defendant, 
Mr. De Pratu? A. Just about 20 years. 
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(Testimony of Hmma Lundby.) 

@. And have you been associated with him in 
business ? A. Yes, sir. Fe 

Q. For how long? A. The same time. 

Q. Do you have a relative who has likewise been 
associated in business with Mr. De Pratu? 

A. Yes, a sister. 

Q. What is her name? 

A. Louella Lindby. 

Q. And briefly, what has been—what is your 
business at the present time? 

A. At the Stoekman’s Club. 

Q. You and your sister and Mr. De Pratu all are 
officers of the Stockman’s Club? | 

A. Yes, sir. 

Mr. Aeher: At this time, the defense offers in 
evidence as proposed Exhibit 8 a certified copy of 
the charter of the Stockman’s Club, a Montana cor- 
poration, and as Exhibit 9, the Articles of Incorpo- 
ration of the Club, which are filed in the office of 
the Seeretary of State. 

Mr. Pease: The offers are both objeeted to on 
the ground they are irrelevant to the issues of the 
case, your Honor. 

The Court: Well, Exhibit 8 may have some bear- 
ing on the question [139] of intent here. The ob- 
jection will be overruled and the exhibit will be ad- 
mitted in evidence. It seems to me Exhibit 9 would 
be somewhat of an encumbrance of the reeord. Mr. 
Acher, is there anything in the by-laws you intend 
to rely on or you think of any importance here? 
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(Testimony of Emma Lundby.) 

Mr. Acher: No, your Honor, it was simply to 
show there was a corporation, and I didn’t know 
whether the certificate would be enough to estab- 
lish that. It isn’t the by-laws, it is the articles of 
incorporation. 

The Court: I think the certificate of the 
Secretary of State certifying that articles of in- 
corporation has been filed in his office and that such 
association 1s a body corporate and politic and 
authorized to do business in the State of Montana 
is sufficient to establish the corporation’s existence. 

Mr. Aecher: I will withdraw the offer of Exhibit 
9 at this time. 

Court: Very well. 


(Defendant’s Exhibit 8 was here received in 
evidence, was read to the jury, and is as fol- 
lows :) 

Ist Page 
‘‘Department of the Secretary of State of the 
State of Montana 

I, Sam W. Mitchell, Secretary of State of the 
State of Montana, do hereby certify that the an- 
nexed is a full, true and correct copy of the 
original Certificate of [140] Incorporation is- 
sued to 

The Stockman’s Club 
by this Department on the fourteenth day of 
October, A.D. 1944. 

In Witness Whereof, I have hereunto set 

my hand and affixed the Great Seal of the State 
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of Montana, at Helena, the Capital, this sixth 
day of January, A.D. 1948. 


(Great Scal of the State of Montana.) 


/s/ SAM W. MITCHELL, 
Secretary of State.’ 


2nd Page 
‘‘Department of the Secretary of State of the 
State of Montana 


Be It Known That the Stoeckman’s Club 

In accordance with the provisions of Chap- 
ter 42 of the Civil Code of Montana of 1935, 
as amended, has caused to be filed in the office of 
the Secretary of State of the State of Mon- 
tana a certified copy of its Articles of Ineor- 
poration on the fourteenth day of October, A.D. 
1944. 

Now, Therefore, I, Sam W. Mitchell, Seere- 
tary of State of the State of Montana, do 
hereby certify that a certified copy of Articles 
of Incorporation of 


~ The Stockman’s Club 


containing the required statement of facts pre- 
seribed by said Code, as amended, having been 
filed in this office, such Association is a body 
corporate and politic and is authorized to do 
business in the State of Montana, with con- 
tinual succession. 
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Witness my hand and the Great Seal of the 
State of Montana hereunto affixed this four- 
teenth day of October, A.D. 1944. 


(Great Seal) 
SAM W. MITCHELL, 
Secretary of State. 
By CLIFFORD L. WALKER, 
Tine ae Deputy. 
DCM.10”’ 


Q. (By Mr. Acher): Miss Lundby, are you 
one of the three original incorporators of the Stock- 
man’s Club? 
iA. Yes, I am the treasurer and the secretary. 

-Q. Do you have with you the original minute 
book of the corporation? A. Yes, sir. 

“Q. I will ask you, Miss Lundby, whether or not 
this book which you have here before you is the 
original minute book of the Stockman’s Club, a cor- 
poration ? A. Yes, sir. 

- Q. I will ask you whether or not the minutes 
which are kept in this book were either written by 
you or written under your [142] direction and by 
you filed as Secretary of the corporation. 

A. They were written under my direction. 
~Q. Showing you proposed Exhibits 10 to 16, in- 
clusive, I will ask you whether or not they are the 
official and original minutes of the meetings of the 
corporation—it should be Exhibits 11 to 16, inelu- 
sive, are the minutes of the corporation from its 
incorporation to and including December 15, 1945? 

A. Yes, they are the originals. 
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(‘Testimony of Hmma Lundby) 
Q. I will ask you whether or not Defendant's 
Exhibit 10 is the minutes of the meeting held prior 
to the formation of the corporation, which resulted 
in the articles being drawn and the charter being 
issued ¢ A. I didn’t get that question. 
(Question read by the reporter.) 


i Wes, sit. 

Q. Showing you proposed Exhibit No. 17, J will 
ask you whether or not,—that is 17 and 18 jointly— 
that is the heading of the minutes of a meeting held 
on Wednesday, February 20, 1946, showing who 
were present at the meeting and a portion of the 
proceedings held at that meeting? 

A. Yes, sir. 

Mr. Acher: We now offer in evidence defend- 
ant’s proposed Exhibit No. 15 first. That is the 
meeting of September 1, 1945. 

The Court: Is there any objection? 

Mr. Pease: Yes, your Honor, we object to the 
exhibit. It [143] seems to be in its entirety a nar- 
tative of proposed doings of the corporation and 
does not tend to show any material facts, any facets 
material to this ease. It is. as to the defendant in 
this case, wherever it may be considered material, 
self-serving. It seems to me it would be an en- 
cnmbrance on the record. 

Mr. Acher: It is prior to the alleged commission 
of the offense. 

The Court: It purports to be a meeting of the 
Board of Directors of a corporation that wasn't 
in existence at the time the meeting was held. 


166 Louis Raphael De Pratu vs. 


Mr. Acher: Yes, sir, your Honor. The corpora- 
tion was formed in 1944. 

The Court: That’s right. Well, to the extent of 
the writing on the exhibit that I have enclosed in 
brackets, the objection is sustained. As to the bal- 
ance that is not enclosed in brackets the objection 
will be overruled and the exhibit will be received 
in evidence. 


(Defendant’s Exhibit 15 was here received in 
evidence, was read to the jury, and is as 
follows :) 

‘‘Minutes of Regular Meeting of Board of 
Directors of Stockman’s Club Held on Satur- 
day, the 1st Day of September, 1945. 

At the regular meeting of the Board of Di- 
rectors of The Stockman’s Club held in the 
City of Great Falls, Montana on Saturday, the 
Ist day of September, 1945, in accordance with 
the By-Laws of said Stockman’s Club, there 
were present, Luella Lundby whose term ex- 
pired as Vice-President; Emma Lundby, whose 
term expired as Secretary-Treasurer, and L. P. 
De Pratu, whose term expired as President 
and Manager of said corporation. 

Upon motion duly made and seconded, and 
earried L. P. De Pratu was re-elected Director 
and President and Manager of said corpora- 
tion. 

Upon motion duly made and seconded and 
earried, Luella Lundby was re-elected Director 
and Vice-President of said corporation. 
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Upon motion duly made, seconded and car- 
ried, Emma Lundby was duly re-elected Direc- 
tor and Secretary-Treasurer of said corpora- 
tion, all of said officers to hold office until the 
next annual meeting in September of 1946, un- 
less a vacancy existed in accordance with law. 


(Thereafter, L. P. De Pratu advised the 
other Directors of said corporation that said 
Stockman’s Club was indebted to him in the 
amount approximating $20,000.00. The said 
L. P. De Patru thereupon advised the Direc- 
tors that he did not care for any collateral or 
security to secure him for said money ex- 
pended at that time, and that he would wait 
until some future time when he could advise the 
board of the exact amount of money which he 
had personally expended in the construction 
of said building.) The said L. P. De Pratu, 
thereupon offered to obtain slot machine 
licenses in accordance with the laws of the State 
of Montana and beer and liquor licenses for said 
establishment in accordance with the laws of 
the State of Montana and to pay for same per- 
sonally, providing he would be secured at some 
future date for said expenditure. 


Upon motion duly made, seconded and ear- 
ried, the said L. P. De Pratu was thereupon 
directed to obtain said licenses as above set 
foreh, 
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There being no further business before the 
meeting, upon motion duly made, seconded and 
carried said meeting was duly adjourned. 

L. P. DEGRA DirnGe 
EMMA LUNDBY, 
Secretary.”’ 

(The portion of the above exhibit enclosed 
in parentheses was refused admission in evi- 
dence and was not read to the Jury. ) 


Mr. Acher: We offer in evidence defendant’s 
proposed Exhibit [145] 17 and 18. No. 17 is just 
excerpts from the meeting of February 20, 1946. 
They should have been really marked as one ex- 
hibit, I guess. One is merely to give the date. 

The Court: Is there any objection to the offer? 

Mr. Pease: The same objection as to the last 
exhibit, your Honor, that the same does not tend 
to establish any defense or any element of the 
defense. 

The Court: It looks to me as though there is 
merit in that. The main part of the exhibit is a 
report that the defendant made to the Board of 
Directors of this corporation. That is a self-serving 
declaration. As to whether or not the licenses were 
obtained, if they were obtained, the licenses them- 
selves are the best evidence. Apparently, under the 
testimony as it has developed to this point, and from 
the opening statement of counsel for the defendant, 
any such report made as was purported to be made 
by the defendant to the Board of Directors of the 
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corporation was false as he had not done the things 
he said he did do. The leenses themselves are the 
best evidenee. 'T’ 
(ixhibits 17 and 18, offered by the defend- 
ant, were here denied admission in evidence, 
and are as follows:) 
Exhibit 17 
‘Minutes of Special Meeting of Board of Di- 
rectors of the Stockman’s Club, -Held on 
Wednesday, February 20th, 1946 


he objection will be sustained. 


Pursuant to law and waiver of notice here- 
tofore made, [146] there were present Emma 
Lundby, Louella Lundby and L. P. De Pratu 
in the clubhouse of said club in the City of 
Great Falls on Wednesday, February 20th, 
1946.”’ 

Exhibit 18 

‘Whereupon, L. P. De Pratu reported to the 
meeting that he had duly obtained slot machine 
licenses for the operation of eight slot ma- 
chines, a State liquor leense, a State beer 
license, a Cascade County liquor license, a Cas- 
eade County beer license, a City of Great Falls 
liquor license and a city of Great Falls beer 
hieense, together with the United States Govern- 
ment federal excise tax stamps and all of the 
necessary licenses issued by the State of Mon- 
tana to operate a restaurant in connection with 
said elub. 
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(Testimony of Emma Lundby) 

Thereupon, by motion duly made, seconded 
and earried the meeting confirmed all of the 
acts and actions of the said L. P. De Pratu. 

L. P. DE PRATU, 
President. 
EMMA LUNDBY, 
Secretary.”’ 


Mr. Acher: We offer in evidence proposed Ex- 
hibit 10, being minutes of meeting of the 17th of 
June, 1944. 

The Court: Any objection to that? 

Mr. Pease: Yes, your Honor, we object to this 
on the ground that it is not an act of the corpo- 
ration in question. It is apparently a form of 
agreement between parties intending to form a 
corporation and is superseded by the articles of 
incorporation, by the charter, and I don’t suppose 
it is binding either upon the corporation or upon 
the government, or anybody except the persons who 
participated. 

Mr. Acher: I thought it would shorten the rec- 
ord. I said I would withdraw Exhibit 9—(inter- 
rupted) [147] 

The Court: I see no similarity at all between 
this exhibit and the articles of ineerporation. 

Mr. Acher: I think the non-profit club statute— 
I think the way you form it is by passing a resolu- 
tion. 

The Court: I am going to sustain the objection 
to Exhibit 10. It is completely and entirely imma- 


United States of America vig | 


(Testimony of Emma Lundby) 
terial in my opinion to any issue here in this case. 
Objection sustained. 

(Defendant’s Exhibit 10 was here denied ad- 

mission in evidence and is as follows:) 
Exlubit 10 

‘On this 17th day of June, 1944, in the City 
of Great Falls, Montana, at a meeting called by 
L. P. De Pratu there were present: Emma 
Lundby, Louella Lundby and L. P. De Pratu. 

L. P. De Pratu was elected temporary chair- 
man and after discussing, and upon motion of 
Emma Lundby duly seconded by Louella Lund- 
by, it was voted unanimously by those present 
that they would employ counsel, to wit: Sher- 
man W. Smith, Esq., of Helena, Montana, to 
form a non-profit organization to be known as 
The Stockman’s Club and to file artieles of in- 
corporation thereof in conformity with the laws 
of the State of Montana and to obtain a charter 
therefor. 

There bemg no further business before the 
meeting, upon motion duly made and seconded 
and after the election of Emma Lundby by 
motion duly made and earried as Secretary of 
the meeting, the meeting was duly adjourned. 

LP. BE PRATU, 
Chairman. 
EMMA LUNDBY, 
Seeretary."* 
Mr. Acher: We will then offer Exhibit 11 which 
is the minutes of October 16, 1944. 
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The Court: Do you have any objection to this? 

Mr. Pease: Yes, your Honor, the exhibit is ob- 
jected to in its entirety as immaterial to the issues 
of the case. There seems to be nothing in it at all 
about any licenses or proposed licenses or anything 
at all upon the subject matter of this case. 

The Court: The objection will be sustained as 
to that portion of the minutes that I have enclosed 
in brackets. It will be overruled as to that portion 
that is not enclosed in brackets. The only thing I 
have left in is the election of officers. It is mate- 
rial to show who the officers of the corporation were. 


(Defendant’s Exhibit 11, which was admit- 
ted in evidence in part is as follows:) 


Exhibit 11 

‘‘Minutes of the First Meeting of the Stock- 
man’s Club, Held in the City of Great Falls, 
Montana, on the 16th Day of October, 1944. 

There being present all of the incorporators 
of said club, to wit: Emma Lundby, Louella 
Lundby and L. P. De Pratu, the following busi- 
ness was transacted: 

(L. P. De Pratu reported to the meeting that 
a charter had been duly granted by the State of 
Montana after the original Articles of Incor- 
poration were duly filed in the office of the 
County Clerk and Recorder of Cascade County, 
Montana, and a certified copy thereof was filed 
in the office of the Secretary of State of the 
State of Montana. L. P. De Pratu reported that 
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he had paid Sherman W. Smith the filing fees 
and the attorneys fees for obtaining said char- 
ters. Thereupon, L. P. De Pratu was named 
» as the Temporary Chairman and he called the 
meeting to order for the purpose of electing 
officers of said corporation.) 

Upon motion of imma Lundby, duly sec- 
onded by Louella Lundby, L. P. De Pratu was 
elected President and Manager of said corpo- 
ration. 

Upon motion of Emma Lundby and duly see- 
onded by L. P. [149] De Pratu, Louella Lund- 
by, by unanimous vote, was elected Vice-Presi- 
dent of said corporation. 

Upon motion of Louella Lundby and duly sec- 
onded by L. P. De Pratu, Emma Lundby was 
unanimously elected Secretary-Treasurer of 
said corporation. 

Thereupon the officers just elected took their 
places and L. P. De Pratu presided over said 
meeting as President of said corporation. 
Thereupon, by motion duly made, seconded and 
unanimously carried, Kmma Lundby, Louella 
Lundby and L. P. De Pratu were elected as 
directors of said corporation. 


(Thereafter, L. P. De Pratu reported to the 
corporation as to his plans for building and 
completing a clubhouse to be the headquarters 
of said club and in which would be carried on 
the social activities of said corporation club 
and the membership thereof.) 
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(Thereupon, upon motion duly made by Lou- 
ella Lundby and seconded by Emma Lundby, 
L. P. De Pratu was authorized to proceed and 
to do everything necessary to build and to com- 
plete the clubhouse to house the activities of 
said club and its membership and to create in- 
debtedness personally for the completion of said 
clubhouse with the understanding that at some 
future date an accounting would be made to 
said corporation by the said L. P. De Pratu 
and said corporation would then make arrange- 
ments to secure the said L. P. De Pratu for any 
and all sums expended by him in building and 
completing said clubhouse.) 


There being no further business before the 
meeting, upon motion duly made, seconded and 
carried said meeting was duly adjourned. 

L. P. DE PRATU, 
President. 
EMMA LUNDBY, 
Secretary.”’ 

(The portions of the above exhibit enclosed 
in parentheses was refused admission in evi- 
dence and was not read to the jury.) 


Mr. Acher: We offer in evidence defendant’s 
Exhibit 12, proposed Exhibit 12. [150] 

Mr. Pease: January 4th? 

Mr. Acher: January 4, 1945. The rest of them, 
your Honor, go to trace the history. 

The Court: Exhibit 12 will not be admitted. It 
is so apparently immaterial it looks to me like 
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trifling with the Court and taking up time. It is 
simply trifling with the Court. Get down to some- 
thing that is material to the issues of this case and 
Jet’s start trying it. 


(Defendant’s Exhibit 12, which was refused 
admission in evidence is as follows:) 
Exhibit 12 
‘‘Minutes of Special Meeting of Board of Di- 
rectors, Held on Thursday, January 4th, 
1945. 

All of the Directors of said corporation hav- 
ing heretofore filed waiver of notice of special 
meeting of the Board of Directors of said cor- 
poration and Emma Lundby, Luella Lundby 
and L. P. De Pratu all being present, the fol- 
lowing transpired at said special meeting held 
in the City of Great Falls on Thursday, the 4th 
day of January, 1945, with L. P. De Pratu as 
President, presiding : 

L. P. De Pratu reported to the directorate the 
progress he had made in the construction of 
said bmlding and‘ reported the amounts of 
money expended by him personally. 

Upon motion duly made by Louella Lundby 
and duly seconded by Emma Lundby, thanks 
were extended to the said L. P. De Prat for 
the work done by him to said date, and upon 
motion duly made, seconded and carried it was 
voted the said L. P. De Pratu should continue 
his work of construction on said building. 
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There being no further business before the 
meeting, upon motion duly made, seconded and 
carried said meeting was duly adjourned. 


L. P. DEAE Aor 
President. 

EMMA LUNDBY, 
Seeretary.’’ [151] 


Q. (By Mr. Acher): Miss Lundby, briefly, 
where had you and your sister and Mr. De Pratu 
been in business over this 20 year period you told 
about? 

The Court: That’s entirely immaterial. We are 
not going to trace the history of this witness over 
20 years. Get down to the charges made in this 
indictment. 

Q. Are you familiar with the application which 
was made for a retail liquor license in January, 
1946? A. Yes. 

Q. Had the Stockman’s Club been in operation 
or open for business prior to January or February, 
1946? A. No. 

Q. Showing you plaintiff’s Exhibit No. 2, did 
you see that before it was presented to the State 
Liquor Control Board? A. No. 

@. Well, in the minutes which have been read in 
evidence, it refers to an application being made for 
a liquor license for the Stockman’s Club. Are you 
familiar with those minutes we read to the jury? 

A. Yes, sir. 

Q. Were you aware of an application being made 
for a liquor license ? A. Yes. 
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Q. Showing you plaintiff’s Exhibit No. 2, you 
will note the Notarial seal is by B. O’Neil? [152] 

aA. Yes, sir. 

Q. Do you know that person? 

Mr. Pease: Objected to as having nothing to do 
with the document. As far as we know, the seal 
proves his capacity. 

Vhe Court: It may not. [ can’t say at this time 
it does. J will overrule the objection, it may lead 
up to something. 

Q. (By My. Acher): Did you have occasion to 
see this application before it was sent into Helena, 
or did you know anything about it? 

A. Yes, I knew it was being made. 

Q@. And do you know who it was sent to in 
Helena? 

A. The State Liquor Control Board. 

Q. Sent direct, or to Sherman Smith, or do you 


know that? A. No, I don’t know. 

Q. Does Mr. De Pratu do typing? A. Wo. 

Q. Was this filled out—do you have an office at 
the Stoeckman’s Club? me Nes 

Q. With typewriters and so forth? 

A. Yes. 

Q. Do vou know whether or not this was filled 
out there? A. I don’t remember. 


Q. You don’t remember. Showing you plaintiff’s 
Exhibit No. 1, which is a like application six months 
Jater, I will ask you [153] who the Notary there, 
Mr. Moerl. where he was located ? 

A. Great Falls, Montana. 
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@. Was he employed at the Stockman’s Club? 
A. Yes, sir, he was. 

Q. At that time in June, 1946? 

A. Yes, sir. 

Q. As the bookkeeper? A. Yes sir. : 
(Gla 


Miss Lundby, have you had occasion through 
your association in business with Mr. De Pratu to 
observe his ability to hear, whether he is hard of 
hearing or not? 

A. Yes, he is hard of hearing. 

Q. What have you observed as to how that 
affects his conduct with people, as to whether he 
avoids letting people know he is hard of hearing, 
and if so, how he does it? 

Mr. Angland: To which we object, your Honor 

The Court: Sustained. 

Mr. Acher: You may cross-examine. 


(Whereupon, an adjournment was taken 
until Friday, January 9, 1948, at 10:00 o’clock 
a.m., at which time the following proceedings 
were had:) 


EMMA LUNDBY 


a witness on behalf of the defendant, resumed the 
witness stand. 

Mr. Acher: Could I have leave to ask one or two 
questions ? 

The Court: Very well. 

Q. (By Mr. Acher): Miss Lundby, your sister, 
Louella, was born [154] in the United States? 

A. Yes. 


United States of America 179 


(Testimony of [Emma Lundby.) 


white 


Mr. 
Mr. 


Mr. 
Mr. 
Mr. 


And lived in the United States all her hfe? 
Yes. 

You were born in the United States? 

Yes. 

And lived in the United States all your hfe? 
Yes. 

Mr. De Pratu, the defendant here, is of the 
race? A. Yes. 

Acher: That is all. 


Pease: No cross-examination. 
(Witness excused. ) 


Acher: "he defendant rests. 
Pease: The government rests. 
Acher: At this time, if your Honor please, 


the defendant would like to make a motion for 
judgment of acquittal, which is in printed form, 
although if your Honor prefers, I can read it. 


(Jury retires from Courtroom.) 


(Title of Court and Cause.) 


Motion for Judgment of Acquittal 


Comes now the defendant and moves the Court 
to order the entry of a judgment of acquittal upon 
the following grounds: 


i 


Upon the first count of the Indictment upon 
the ground that the evidence is insufficient to 
sustain a conviction [155] of the defendant 
of such an offense. 
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2. Upon the second count of the Indictment upon 
the ground that the evidence is insufficient to 
sustain a conviction of the defendant of such 
an offense. 

3. Upon the third count of the Indictment upon 

the ground that the evidence is insufficient to 
sustain a conviction of the defendant of such 
an offense. 
CHARLES DAVIDSON, 
ARTHUR P. ACHER, 
Attorneys for defendant. 


Mr. Acher: May it please the Court, in order 
to clear the record, yesterday I dictated a motion, 
and I served and filed a paper which I would like 
to have the record show as withdrawn because it 
wasn’t a motion for a directed verdict. I would 
like to withdraw it so there won’t be any confusion. 
~The Court: I had that in mind yesterday. 

Mr. Acher: I didn’t intend to file it. I dictated it. 

The Court: You dictated it. When I ruled on 
your motions, I denied specifically your oral mo- 
tion, and by separate order I denied the other writ- 
ten motion, so I think that keeps the record in good 
enough shape, because the motion was a motion for 
judgement of acquittal, and that, in my opinion, can 
be made at the close of the government’s case. It 
might be better to leave the record that way because 
in case of misfortune down here for the defendant, 
the Circuit Court might decide there is [156] some 
merit to the motion. The defendant’s motion for 
judgment of acquittal made at the conclusion of 
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all of the evidence is denied. The Court will be at 
ease for a moment until I get the proposed 
instructions. 

Mr. Acher: I had three or four new instructions 


this morning. The first one is rather confusing 

The Court: I haven’t seen them. 

Mr. Acher: 1 handed them to the Clerk. The first 
one is rather confusing because it is just the hquor 
statutes and I also added three or four pages to our 
brief. 

The Court: You have seen these, Mr. Pease? 

Mr. Pease: Well, Mr. Angland has examined 
the instructions that were tendered yesterday, and 
I haven’t looked at those. This morning, your 
Honor, I looked at some of those this morning you 
are referring to now that have just been tendered. 
I see we have again the question of circumstantial 
evidence and the question whether this is a cireum- 
stantial case. 

The Court: Well, I don’t see any fact that is 
necessary to be established here that hasn’t been 
proved by direct evidenee. 

Mr. Acher: If the Court please, I think that 
the intent, that it was done knowingly, would have 
to be inferred from other facts proven in evidenee, 
and that for that reason it is a circumstantial evi- 
dence ease. : 

The Court: In other words, vour position is in 
all cases in which knowledge or intent is an ele- 
ment of the offense, that [157] makes it a cireum- 
stantial evidence case and requires the giving of 
an instruction on cireumstantial evidence ? 
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Mr. Acher: The whole essence of this crime is 
falsely knowingly doing something. It is different 
from a murder ease or an assault case or something 
of that kind. 

The Court: In what respect? There you must 
prove an evil mind, guilty intent. In a murder case, 
first degree murder, premeditation and an intent is 
essential. What is the difference between intent in 
a murder case and any other case in which intent 
becomes essential to the crime? 

Mr. Acher: I am not prepared to say you 
wouldn’t be entitled to an instruction on circum- 
stantial evidence in such a case, because in every 
murder case I have been involved in, we have gotten 
an instruction on circumstantial evidence. 

The Court: In any I have been involved in, no 
instruction on circumstantial evidence with refer- 
ence to intent has ever been given. But, is it your 
position that intent can only be proven by cirecum- 
stantial evidence, that there is no other way to do it? 

Mr. Acher: No, I think if we had some state- 
ments or admission or confession. A confession is 
direct evidence, an admission is not ordinarily, it 
requires inferences. 

The Court: Well, do you think that an inference 
drawn by a jury from direct evidence is circum- 
stantial evidence? "The statute says what evidence is. 

Mr. Acher: I would like to refer, your Honox, 
to a case [158] or two. United States v. Greene, 146 
Federal, certiorari denied at 207 U. S., said “‘ Direct 
evidcnce is that which immediately points to the 
question at issue. It is positive in its character. It 
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often depends upon the credibility and the intelh- 
gence of the witnesses who testify to knowledge of 
the facts. It may also be documentary in character. 
Indirect or circumstantial evidence is that which 
tends to establish the issue only by proof of facts 
sustaining by their consistency the hypothesis 
claimed, and from whieh the jury may infer the 
fact. Direct and circumstantial evidence differ 
merely in their logical relations to the fact in issue. 
Evidence as to the existence of the faet is direct. 
Cireunstantial evidence is composed of facts whieh 
raise a logical inference as to the existence of the 
faet in issue. 

The Court: There is no quarrel with that de- 
cision, except as I view it, the situation isn’t present 
here that would make that apply here. We have 
direct and positive evidence, oral and in writing, 
that the man said he was a citizen of the United 
States. We have direct and positive evidence, if 
believed by the jury, that the man is not a eitizen 
of the United States. Neither one of those things 
have been proven by cireumstantial evidenee or 
indirect evidence. 

Mr. Acher: I think, vour Honor, he has not been 
proven to be not a citizen. I think Mr. Davidson 
talked on that. He hasn’t been proven not a citizen 
by direct evidence [159] 

Mr. Davidson: If the Court please, it appears 
to us that the only way the jury could possibly pass 
upon this question as to whether or not this man is 
a citizen of the United States is by inferenee. As 
pointed out by the Court vesterday. the reeord 
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shows this man was born in Canada, and the Court 
indulged in the presumption that a citizenship once 
having been shown to exist continues to exist until 
the contrary is shown. 

The Court: That is the statute, isn’t it, Mr. 
Davidson ? 

Mr. Davidson: Not quite, your Honor. A thing 
once proven to exist continues as long as is usual 
with things of that nature. 

The Court: Isn’t it usual with citizenship that 
it exists until a change has been made? 

‘Mr. Davidson: Yes, that is true, your Honor. 
However, may I point out this to the Court, that 
Section 1993 of the Revised Statutes, which was in 
existence at the time this man entered the United 
States, provides: ‘‘All children heretofore born or 
hereafter born out of the limits and jurisdiction of 
the United States, whose fathers were or may be, 
at the time of their birth, citizens thereof, are de- 
clared to be citizens of the United States; but the 
right of citizenship shall not descend to children 
whose father never resided in the United States.”’ 
It is our contention, if the Court please, that the 
presumption could not follow by treason of that 
statute because there is [160] nothing in evidence to 
show that the defendant's father was not a citizen 
of the United States at the time of defendant’s birth. 
Ke might have been a citizen of the United States 
and temporarily residing in Canada. I might eall 
a vivid example of that to the Court’s attention with 
respect to one of the immigrant inspectors stationed 
in Winnipeg, whose children were born there. They 
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were born citizens of the United States. So, we feel 
that the presumption cannot go so far as to say 
because he was born outside of the United States, 
it must necessarily be presumed he was not a citizen 
of the United States, because, had his father been 
a citizen, either by birth or naturalization, at the 
time of defendant’s birth, then the defendant was 
a citizen of the United States. 

The Court: <As to that part of it, | am not rely- 
ing on the presumption at all. To me, and I so hold, 
the fact that this man was born out of the United 
States establishes, as a matter of fact, and not by 
any presumption at all, him as bemg a Canadian 
citizen, and that being established that he is a 
Canadian citizen, then I have reference to the pre- 
sumption of the continuity of citizenship. 

Mr. Davidson. That is the question we had in 
mind. We have doubts as to that presumption being 
used because of Section 1998. 

Mr. Acher: We have another point, your Honor. 
We have some cases that the presumption of inno- 
cence would overcome the [161] other presumption. 

The Court: The presumption of innocence over- 
comes the other presumption, not as a matter of 
law, but if the jury so holds. Do vou have any case 
that the presumption of innocence overcomes any 
other legal presumption as a matter of law ? 

Mr. Acher: I think the case of State v. Sanford, 
a New Mexico case, where the Court quoted from 
the United States Supreme Court case of Carver 
v. United States, and said— this is quoted from the 
Supreme Court cease—‘The statements of Miller 
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made at the later interview, if not coming within 
the category of dying declarations, were hearsay, 
and should not have been permitted to go to the 
jury. It was incumbent upon the state to lay the 
foundation for their admission as dying declara- 
tions. Defendants could rely upon the presumption 
of innocence, and deceased then believed he might 
recover.”’ The Court in this New Mexico decision 
then states, ‘‘The last sentence of the foregoing quo- 
tation suggests a consideration of the rule stated 
by Mr. Lawson in his work on the Law of Pre- 
sumptive Evidence at Page 240, as follows: ‘In the 
ease of conflicting presumptions the presumption of 
the continuance of things is weaker than the pre- 
sumption of innocence.’ An examination of the au- 
thorities relating to the rule that the existence of 
a state of facts or condition onee proven to exist 
continues, is ordinarily invoked in civil cases only. 
In our opinion, in accordance with the view ex- 
pressed by Professor [162] Lawson, and also by 
Judge Blanchard in State v. Sadler, the so-called 
presumption should be sparingly apphed in a ease 
where the life or liberty of an accused is at stake.”’ 

Court: How ean you sparingly apply it? It 
would be error for the Court to charge the jury on 
the continuity of things because the presumption of 
innocence is there entered. How do you justify the 
language that it should be sparingly applied? It 
doesn’t appeal to me. A presumption is made 
evidence, and [ intend to charge this jury that pre- 
sumptions have the force and effect of evidence, 
not the presumption of innocence alone, but all 
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presumptions, the presumption of sanity, the 
presumption that a sane man intends the natural 
and ordinary consequences of his voluntary aet. 
One isn’t of any more efficacy than the other. 

Mr. Acher: Of course, in Morrison v. Califor- 
nia, which is by Cardozo, the Court considered the 
Alien Land Law of California. The legislature 
sought to establish by law that the burden was on 
the Japanese to show that they were citizens. The 
Supreme Court held it uneonstitutional, as I 
recall it. 

The Court: If they did, they held it unconstitu- 
tional if the Japanese claimed to be born in the 
United States, but they never held it unconstitu- 
tional 1f the Japanese said he was born in Japan, 
and particularly in deportation proceedings, the 
burden then is upon the alien to establish citizen- 
ship. 

Mr. Acher: I think there is a distinction. De- 
fendant, [163] according to the record, came in 
legally when he was under age, and we contend that 
in order to support a verdict of guilty, vou have to 
rely on the presumption of continuity overcoming 
the presumption of imnocence. 

The Court: You don’t rely on any presumption. 
You rely on a fact. He was born in Canada. That 
is no presumption, it is a fact. 

Mr. Davidson: Under the statute he could have 
been born outside of the United States and still be 
a citizen. 

The Court: He could have been, but lawsuits are 
not determined by what could happen, but what did 
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happen. Ninety-nine and ninety-nine hundredths 
per cent of the people born in a nation are citizens 
of that nation. It is only a rare exception when one 
is a consular officer, or an officer of the government, 
or something of that kind and stationed in a foreign 
nation in his official capacity that the rule applies. 

Mr. Acher: Going back to this other point, your 
Honor, there is one case from the 9th Cireuit by 
Judge Denman, C.I.T. Corporation v. United 
States, 150 F(2d) 85, ‘‘The crime charged against 
Thonias was conspiracy to cause to be made an 1n- 
struinent knowing the same to be false and for the 
purpose of influencing the action of the Administra- 
tion. Knowledge of falsity and a purpose, that is, 
intent to use the falsehood for such influence, is 
the essence of the crime. It is not sufficient to prove 
Thomas guilty to show that he signed a document 
with an [164] untruthful statement which might 
tend to influence the Administration. The burden 
on the government is to prove lis knowledge of its 
falsity and his criminal intent so to influence the 
Administrator's acceptance of the borrower’s note. 
This proof may be by circumstantial evidence, but 
such facts must be proved.”’ 

The Court: May be, ves. As I view it, any faet 
issue in a criminal case may be proved by circum- 
stantial evidence as well as direct evidence. 

Let the record show at the conclusion of all of the 
evidence, that both parties having rested, the Court 
now rules upon the request of the defendant here- 
tofore presented to the Court for specific charges 
by the Court to the jury, and the Court refuses to 
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give the defendant’s requested mstruction No. 1. 
The Court will cover it in substance, in the opinion 
of the Court, in the charge of the Court itself. Is 
there any objection or exception to the refusal of 
the Court to give defendant’s proposed fnstrue- 
tion No. 1? 

Mr. Acher: We would like to except, your 
Honor. 

The Court: Very well, exception will be entered. 
The Court refuses to give defendant’s requested in- 
struction No. 2. It will be covered by the Court in 
its charge. Is there any objection or exception ? 

Mr. Acher: Note our exception. 

The Court: Very well. The Court will give the 
Defendant’s [165] Requested Instruction No. 3. 
Has the government any objection or exception ? 

Mr. Pease: None, your Honor. 

The Court: The Court refuses to give the De- 
fendant’s Requested Instruction No. 4. It will be 
eovered wherever proper by the Court's charge to 
the jury. Has the defendant any objection or ex- 
ception ? 

Mi. Acher: Note our exception. 

The Court: The Court refuses to give Defend- 
ant’s Requested Instruction No. 5. It will be fully 
eovered in the charge of the Court to the effect the 
burden is upon the government to prove the guilt 
of the defendant bevond a reasonable doubt before 
the jury may convict him, and if they have any 
doubt whatsoever, it is their duty to find the de- 
fendant not guilty. Does the defendant have anv 
objection or exception to the refusal of the Court to 
give Instruction No. 5? 
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Mr. Acher: Note our exception. 

The Court: The Court proposes to give Defend- 
ant’s Requested Instruction No. 6. Has the govern- 
ment any objection or exception ? 

Mr. Pease: None, your Honor. 

The Court: The Court proposes to give the De- 
fendants’ Instruction No. 7 after deleting there- 
from the words, ‘‘or the absence of intent.’’ The 
defendant is presumed to be sane. 

Mr. Acher: No objection. [166] 

The Court: It is established here he committed 
an act and a sane man can’t commit an act without 
some kind of intent, whether it is innocent intent or 
guilty intent. 

Mr. Acher: No objection. 

The Court: The Court proposes to refuse De- 
fendant’s Instruction No. 8. Where proper, it will 
be covered by the instructions of the Court. 

Mr. Acher: Note our exception. 

The Court: The Court proposes to refuse to give 
Defendant’s Instruction 9. Where proper it will be 
eovered by the Court’s charge. 

Mr. Acher: Note our exception. 

The Court: The Court proposes to refuse to give 
Defendant’s Instruction 10. 

Mr. Acher: Note our exception. 

The Court: The Court will refuse to give In- 
struction No. 11. 

Mr. Acher: Note our exception. 

The Court: I think that is just a portion of the 
statute of the state with some of the language left 
out. As I recall, I think the state statute defines the 
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word ‘wilful’? as implying a purpose or willingness 
to commit the act whether there is knowledge or 
something of that kind as to whether the act is 
criminal or not. J have forgotten the exact wording. 
This isn’t a copy of the statute, is it? 

Mr. Acher: It is an instruction we have used in 
some [167] other case, Your Honor; I don’t have 
authorities cited here. No. 12 is taken from the 
various decisions I have cited. 

The Court: Well, the Court will refuse to give 
proposed Instruction No. 12. 

Mr. Acher: Note our exception. 

The Court: The Court will refuse to give Pro- 
posed Instruction No. 13. 

Mr. Acher: Note our exception. 

The Court: The Court refuses to give Proposed 
Instruction No. 14. 

Myr. Acher: Note our exception. 

Mr. Acher: J think that one should be with- 
drawn, vour Honor, I can’t see any applicability 

The Court: Which one do you think you ought 
to withdraw? T certainly do not agree with the doe- 
trine of law where it is said if a man makes a state- 
ment purporting to be a fact his statement is no 
evidence of the fact. If these decisions hold this, 
I don’t intend to follow those decisions. When a 
may says outside of court that he is a citizen, the 
jury might consider he is telling the truth about 
that even though he says in court and under oath 
he is not a citizen. I am going to refuse to give it. 

Mr. Acher: I think the Warzower case throws 
some hght on that where the Court said in the War- 
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zower case—it is a late United States Supreme 
Court case in point on this, it is [168] in my 
brief—‘‘ Where the crime charged is a false state- 
ment and where it finds its only proof in admissions 
to the contrary prior to the act set out in the indict- 
ment, it may be unlikely that a jury will conclude 
that the falsity of the later statement is proven be- 
yond a reasonable doubt but such evidence justifies 
submission of the question to them.’’ 

The Court: I think so. Well, the Court refuses 
to give Defendant’s Requested Instruction No. 15. 

Mr. Acher: Note our exception. 

The Court: Well, what do you think about In- 
struction 16, Mr. Pease? 

Mr. Pease: I think, your Honor, it is absolutely 
inapplicable to the record in this case, because 
whether or not the government proved the motive 
on the part of the defendant, certainly the defense 
evidence itself proved the motive. 

Mr. Acher: Our theory on that Instruction, your 
Honor, is that we have a club with three members; 
two of them have been shown qualified to get a 
license, in fact, it was assigned to one of them, 
which would show that the Liquor Board would 
have approved that particular one, and there would 
be no reason that this man should commit a felony 
to get the license. Under this Montana decision, 
T think (Interrupted ) 

The Court: Any man charged with a crime— 
there is absolutely no reason, as far as that is con- 


cerned, for any man to commit a crime. Anyone 
else could have got the license, but they didn’t. [169] 
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Mr. Acher: If a man robs a bank, we would 
assume he did want to get money. 

Phe Court: Yes, and if a than is getting a 
license for a saloon that can’t itself get the leense, 
you assume he wants money too. It is all done for 
profit. The only thing I am in doubt about is 
whether or not a charge on motive is a proper 
charge in a criminal case. It is not necessary for 
the government to prove motive in order to sustain 
a conviction. Whether a motive is or is not estab- 
lished is entirely immaterial. 

Mr. Pease: It seems to me also, your Honor— 
Gnterrupted) 

The Court: I think I will refuse it. There may 
be some motive, but motive is not an element in a 
eriminal ease at all. 

Mr. Pease: I would like to make a specific ob- 
jection to the Instruction, your Honor. There is 
no definition of motive accompanying the instrue- 
tion so that 1t would very likely be confusing to the 
jury so that they would confuse it with the element 
of intent. 

Lhe Court: Then there might have been some 
motive entirely unknown to the jury. Well, that is 
Instruction 16 that I refuse to give. 

Mr. Acher: We note an exception. 

The Court: 1 doubt the applicability of No. 17, 
but IL am going to give it. 

I am going to give Defendant’s Requested In- 
struction No. 18. [170] 

The Court: J am going to refuse to give De- 
fendant’s Requested Instruction No. 20. It will be 
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fully covered by the instructions of the Court, and 
I don’t think it is proper in giving a charge to the 
jury to reiterate, to emphasize any particular por- 
tion of the charge. 

Mr. Acher: Which one are you ruling on? 

The Court: No. 20. 

Mr. Acher: What happened to No. 19, your 
Honor? It is conjectures and surmises. 

The Court: Well, we will get to that. I don’t 
know where that is. Well, Defendant’s Instruction 
No. 19 is refused. The Court intends to charge the 
jury as set out in that instruction, but close after 
the word ‘‘true,’’ but I deny the instruction as given 
or offered. 

Mr. Acher: Your Honor, I wonder if we could 
discuss the first portion of it in the argument up 
to the point you have indicated ? 

The Court: Yes, any instruction I have indicated 
I am going to give you can discuss in the argument. 

The Court refuses to give Defendant’s Proposed 
Instruction 21. 

Mr. Acher: Note our exception. And did the 
record show that No. 20 is refused? J interrupted 
there, and I am not sure. 

The Court: J did refuse to give No. 20 [171] 

Mr. Acher: Note our exception to the refusal 
to give No. 20. 

The Court: The Court refuses to give Instruc- 
tion No. 23. 

Mr. Acher: Note our exception. 


The Court: The Court refuses to give Instruc- 
tion No, 24. 
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Mr. Acher: Note our exception. 

Mr. Angland: No 22 was missed. 

The Court: Well, I will give Instruction 22. That 
seems to be the statute of the state. IT think the 
District Attorney should do a little research and 
copy some of the statutes of the state that are 
applicable and tender them to me, that an alien 
is not qualified to possess a liquor license; another 
one that clubs such as this are not themselves quali- 
fied to hold a liquor license unless it has been incor- 
porated for a year or two years, whatever the time 
might be. 

Mr. Angland: That is in this one, your Honor. 
I see that in the middle of the page here, your 
Honor, starting about line 19, the definition of club. 

The Court: Oh, yes. 

Mr. Angland: The one here applies to the beer 
leense and not. to the liquor license and would serve 
only to confuse the jury. 

The Court: Well, the Court will refuse to give 
Instruction 25. There is absolutely no basis in the 
evidence to justify a giving of any such instruction. 

Mr. Davidson: Note an exception. 

The Court: The Court will refuse to give In- 
struction No. 26. There is no basis in the evidence 
that would support the giving of the instruction. in 
the opinion of the Court. 

Mr. Davidson: Note an exception. 

The Court: The Coutt has marked on the in- 
structions refused the word ‘trefused.”’ and on the 
instructions it proposes to give the word “given.”’ 
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Instructions offered by the defendant and given 

by the Court are as follows: 
Defendant’s Requested Instruction No. 3 

You are instructed that the defendant in this 
case is not required to prove anything. The bur- 
den rests upon the plaintiff, United States of Amer- 
ica, to prove to your satisfaction, beyond a reason- 
able doubt, each and every element necessary to 
constitute the crimes charged in each count of the 
indictment herein, and if after considering all of the 
evidence in the case, together with the presumption 
of inocence, you have a reasonable doubt as to the 
existence of one or more of these elements, your 
verdict must be not guilty. At no time does it dis- 
solve upon the defendant to prove his innocence or 
even to raise a reasonable doubt in your minds as to 
his guilt, but the burden is at all times upon the 
United States of America to prove beyond a rea- 
sonable doubt that the defendant is guilty as [173] 
charged in the indictment, and if that has not been 
done, your verdict must be not guilty. 


Given. R. LEWIS BROWN, 
Judge. 
Defendant’s Requested Instruction No. 6 

The jury are instructed, that in every crime or 
public offense, there must be a union or joint opera- 
tion of act and intent, and both of these elements, 
viz., act and intent, must not only exist, but must 
be proven in this case to the satisfaction of your 
minds, beyond a reasonable doubt, else you must find 
the defendant not guilty. 


Given. R. LEWIS BROWN, 
Judge. 
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Defendant’s Requested Instruction No. 7 


The intent with which an act is done may be in- 
ferred from the attendant circumstances; but, when 
the circumstances are such as to furnish the basis 
for an inference of some intent other than that nec- 
essary to constitute the particular crime charged (or 
the absence of any intent), a verdict of guilty of 
the crime charged cannot be sustained. 

Given. 

R. LEWIS BROWN, 
Judge. 
(The phrase enclosed in parenthesis was de- 
leted by the Court.) [174] 


Defendant’s Requested Instruction No. 17 


You are instructed that evidence of oral admis- 
sions of a party is to be viewed with caution. 
Given. 
BROWN, 
Judge. 


Defendant's Requested Instruction No. 18 


No juror should surrender his deliberate, consci- 
entious convictions merely at the behest of a ma- 
jovity of the jurors or for the sake of unanimity, 
but as long as any juror has a reasonable doubt as 
to the emit of the defendant, such juror should con- 
tinue to vote not guilty. 

Given. 

BROWN, 
Judge. 
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Defendant’s Requested Instruction No. 22 


You are instructed that the laws of the State of 
Montana provide as follows: 


Section 2815.34 provides: 


‘¢ Any club desiring to possess or have for sale 
beer under the provisigns of this act shall make 
application to the Board for a permit so to do, 
accompanied by the license fee herein pre- 
scribed. Upon being satisfied from such appli- 
cation, or otherwise, that such applicant is 
qualified as herein provided, the Board shall 
issue such license to such elub, which license 
shall be at all times prominently displayed in 
the club premises. [175] If the Board shall 
find that such applicant is not qualified, no 
license shall be granted and such license fee 
shall be returned. The Board shall have the 
right at any time to make an examination of the 
premises of such club and to check the alcoholic 
content of beer being kept or sold in such elub.”’ 

Section 2815.37 provides: 

‘‘No elub shall be granted a license to sell 
beer: 

(a) If it is a proprietary club or operated 
for pecuniary gain. 

(b) Unless such club was established as such 
club for at least one (1) year immediately prior 
to the date of its application for a license to 
sell beer.’’ 
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Section 2, Chapter 84, Laws 1937, provides in 
part: 

“*Olub’ means a national fraternal organi- 
zation, except college fraternities, or an asso- 
ciation of individuals organized for social pur- 
poses and not for profit, with a permanent mem- 
bership and an existence of two years prior to 
making application for license with permanent 
quarters or rooms.”’ 

‘** Person’ means every individual, co-part- 
nerslip, corporation, hotel, restaurant, club and 
fraternal organization, and all licensed retailers 
of liquor, whether conducting the business sin- 
gularly or colleetively.”’ 

Section 3, Chapter 84, Laws 1937, provides: 

‘The Montana liquor control board is hereby 
empowered, authorized and directed to issue li- 
eenses to qualified appleants [176] as herein 
provided, whereby the lieensee shall be author- 
ized and permitted to sell liquor at retail, and 
upon the issuanee of such license the licensee 
therein named shall be anthorized to sell liquor 
at retail bnt only in accordanee with the rules 
and regulations promulgated by the said board 
and the provisions of this act. Qualified appli- 
eants shall include persons, hotels, clubs, frater- 
nal organizations and railway systems. ”’ 


Section 9, Chapter 84, Laws 1937. provides: 
**No person shall be granted more than one 
license in any vear. No person, club, or frater- 
Nal organization shall be entitled to a lHeense 
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under this act unless such person, club, or fra- 
ternal oganization shall have a beer license 
issued under the laws of Montana.’’ 
Given. 
BROWN, 
Judge. 


Instructions offered by the defendant and refused 
by the Court are as follows: 


Defendant’s Requested Instruction No. 1 


To this indictment the defendant had pleaded not 
guilty, and under that plea he denies every material 
allegation of the indictment against him. No pre- 
sumption is raised by the law against him, but every 
presumption of law is in favor of his innocence, and 
in order to convict him of the crime charged 
against him every material fact necessary to consti- 
tute such crime must be proven by the government 
by competent evidence, beyond a reasonable doubt; 
and if the jury entertain any reasonable doubt upon 
any fact or element necessary to constitute the crime 
charged, it is your duty to give the defendant the 
benefit of such doubt and acquit him. 

Refused. 

i. es 
Judge. 


Defendant’s Requested Instruction No. 2 


You are instructed that the Defendant comes into 
Court protected by the presumption of law that he is 
innocent of any crime, and particularly the crime 
charged against him in the indictment. The defend- 
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ant is presumed to be innocent until his guilt is 
established beyond a reasonable doubt. This pre- 
sumption attends him at every step and through- 
out the entire case, and to its benefits he is entitled 
in deciding every question of fact. That he has been 
suspected and charged with the perpetration of a 
crime does not in any degree tend to show his guilt 
or remove from him this presumption of innocence 
which the Jaw throws about him. The imdictment 
in this ease is only a formal written accusation of 
erime required as an essential prelimimary to a trial, 
but in itself is not any evidence of crime. It is 
merely a formal charge for the purpose of putting 
the defendant npon trial and should not influence 
you in arriving [178] at your verdict, nor should it 
be allowed to in any way prejudice you against the 
defendant, but you should determine his guilt or 
innocence by a careful consideration of all the evi- 
denee introduced in the case during the trial. 
Refused. 
Rk. LEWIs ROW, 
Judge. 


Defendant’s Requested Instruction No. 4 


A reasonable doubt is not such a doubt as a man 
may start by questioning for the sake of a doubt, nor 
a doubt suggested or surmised without foundation 
in the facts ov testimony. It is such a doubt only 
as in a fair, reasonable effort to reach a conclusion 
upon the evidence, using the mind in the same man- 
ner as i other matters of. the highest and gravest 
importanee, prevents the jury from coming to a eon- 
clusion in which their minds rest satisfied. 
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If so using the mind and considering all of the 
evidence produced, it leads to a conclusion which 
satisfies the judgment and leaves upon the mind a 
settled conviction of the truth of the fact it is the 
duty of the jury to declare the fact by their verdict. 

It is possible always to question any conclusion 
derived from the testimony, but such questioning is 
not what is termed a reasonable doubt. A reason- 
able doubt exists only in that state of the case which 
after the entire comparison and consideration [179] 
of all the evidence leaves the minds of the jurors in 
that condition that they cannot say they feel an 
abiding conviction to a moral certainty of the truth 
of the charge. 

Refused. 

R. LEWIS BROWN, 
Judge. 


Defendant’s Requested Instruction No. 5 


Where, in the consideration of the evidence in a 
criminal case, the jury concludes that upon such evi- 
dence it cannot say whether the defendant is guilty 
or not guilty, then it is the duty of the jury to re- 
turn a verdict of not guilty. 

Refused. 

R. LEWIS BROWN, 
Judge. 


Defendant’s Requested Instruction No. 8 


You are instructed that under the first and second 
counts of the indictment the defendant is charged 
with having knowingly, falsely, and feloniously rep- 
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resented himself to be a citizen of the United States 
without having been naturalized or admitted to erti- 
zenship or without otherwise being a citizen of the 
United States. 

Under this charge the Government. must prove 
beyond a reasonable doubt: 

First: That the defendant in an application for 
a retail liquor license at the time and place referred 
to in the Indictment [180] did state that he was a 
citizen of the United States. 

Sccond: That the defendant was not a citizen 
and that therefore the stateracnt was untrue. 

Third: That the defendant did not beheve he 
was a citizen when he so stated, if he did so state, 
and that said statement was made knowingly, falsely 
and feloniously as those words are elsewhere defined 
in these instructions. 

All three of the foregomg elements must be 
proved beyond a reasonable doubt, and if you have 
a reasonable doubt as to any one of the foregoing 
matters you must acquit the defendant. 

Refused. 

BROWN, 
Judge. 


Defendant’s Requested Instruction No. 9 


You are instructed that under the third count of 
the indictment the defendant ts charged with having 
wilfully and knowingly, under oath testified falsely 
that he was a eitizen of the United States whereas 
the defendant was not a eitizen as he well knew. 

Under this charge the government must prove 
beyond a reasonable doubt. 
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First: That the defendant testified that he was 
a citizen. 

Second: That the defendant was not a citizen 
and that therefore the statement was untrue. 

Third: That the defendant did not believe that 
he was a [181] citizen when he so testified, if he did 
so testify, and that the testimony was given know- 
ingly, falsely, wilfully and feloniously as those 
words are elsewhere defined in these instructions. 

All three of the foregoing elements must be 
proven beyond a reasonable doubt, and if you have a 
reasonable doubt as to any one of the foregoing 
elements of the crime charged you must aequit the 
defendant. 

Refused. 

R. LEWIS BROWN, 
Judge. 


Defendant’s Requested Instruction No. 10 


2D 


The word ‘‘feloniously’’ is descriptive of the act 
charged. To establish that an act was done feloni- 
ously it must be shown that the act was done with 
a mind bent on doing that which is wrong, or, as 
it has been sometimes said, with a guilty mind. 

Refused. 

BROWN, 
Judge. 
State v. Connors, 
37 Mont. 15, 94 P. 199; 
State v. Rechnitz, 
20 Mont. 488, 491, 52 Pac. 264. 
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Defendant’s Requested Instruction No. 1 

You are instructed that the word ‘‘wilful,’”’? when 
applied to the intent with which an act. is done or 
omitted, implies a purpose or willingness to com- 
mit the act. It means intentionally; [182] that is, 
not accidentally. 

Refused. 

BROWN, 
Judge. 


Defendant’s Requested Instruction No. 12 
The word knowingly as used in this indictment 
means with guilty knowledge, that is deliberately 
and with knowledge and not something which is 
merely careless, or neglgent or madvertent. 
Refused. 
BROWN, 
Judge. 
Cliquot v. United States, 
3 Wall 114, 18 L. Ed. 116; 
Wee. v. Lil. Cen., 
eeoeU. >. 239, 82 LoEd. 777; 
Brouder v. U. 8., 
eZ), >. 330, 8) L. Ed. 862. 


Defendant’s Requested Instruction No. 13 

The word ‘‘falsely’? as used in this indictment 
ineans something more than an untruth and includes 
perfidionusly or treacherously or with intent to 
defraud. 

Refused. 

R. LEWIS BROWN, 
Judge. 
U.S. v. Achtner (CCA2) 144 F (2nd) 49. 
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Defendant’s Requested Instruction No. 14 


The Court charges you that before you can convict 
on circumstantial [183] evidence the circumstantial 
evidence must be consistent with the guilt of the 
defendant upon trial and inconsistent with his inno- 
cence, and the evidence must be so strong, clear and 
conclusive as to the guilt of the defendant as to 
remove every other reasonable hypothesis except the 
defendant’s guilt. 

Refused. 

BROWN, 
Judge. 


Defendant’s Requested Instruction No. 15 


You are instructed that when a witness has been 
contradicted by showing that he made inconsistent 
statements at another time, the previous contradic- 
tory statements are not evidence of the facts re- 
lated in such statements. The fact that the witness 
has made contradictory statements may be consid- 
ered by you in considering the credibility of the wit- 
ness, but the subject matter of the previous contra- 
dictory statements inconsistent with his testimony 
on the trial cannot be considered as evidence of the 
facts stated in such previous statements. 

Refused. 

BROWN, 
Judge. 
Stevens v. Woodmen of World, 105 M. 121; 
State v. Trayer, 109 M. 277; 
Wise v. Slage, 94 M. 321. [184] 
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Defendant’s Requested Instruction No. 16 


You are instructed that if the evidence fails to 
show any motive on the part of the accused to com- 
mit the crime charged in the indictment, this is a cir- 
cumstance in favor of his innocence which the jury 
ought to consider, together with all the other facts 
and circumstances, in making up their verdict. 

Refused. 

BROWN, 
Judge. 


State v. LaSing, 34 M, 31, 39. 


Defendant’s Requested Instruction No. 19 


You cannot find the defendant cuilty in this case 
upon conjectures, however shrewd, nor upon suspi- 
cions, however well grounded, nor wpon probabili- 
ties, however strong and convineing they may be, 
but only upon evidence which establishes his guilt 
beyond a reasonable doubt. that is upon proof such 
as logically compels the conviction that the charge 
is true and if the evidence presented to you by the 
government in this case goes only so far as to ere- 
ate in your minds conjectures, suspicions or proba- 
bilities as to the guilt of the defendant, then your 
verdict should be not guilty. 

Refused. 

BROWN, 
Judge. 
State v. Konan. 84 Mont. 255. [185] 


208 Louts Raphael De Pratu vs. 


Defendant’s Requested Instruction No. 20 


“The Burden is not upon the defendant to prove 
that he is a citizen of the United States; upon the 
contrary the burden is upon the government to 
prove that the defendant is not a citizen of the 
United States. 

If you find from the evidence that the govern- 
ment has failed to prove that the defendant is not 
a citizen, or you have a reasonable doubt as to 
whether or not the government has proved the de- 
fendant to be an alien, then you must acquit the 
defendant. 

Refused. 
oe BROWN, 

Judge. 


Defendant’s Requested Instruction No, 21 


~ You are instructed that under the third count of 
the indictment each essential element of the case 
must be proved by the testimony of two witnesses, 
or of one witness and corroborating circumstances, 
and it is not sufficient where the testimony of two 
witnesses are relied upon that each of the witnesses 
testified to different elements of the crime charged, 
but the law requires in such case that two witnesses 
testify to each of the essential elements of the crime 
charged or that one witness has testified directly to 
such element and that the testimony of such witness 
is corroborated by the circumstances. 

It is therefore necessary for von to understand 
what is [186] meant by the word ‘‘corroborate’’ and 
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“corrohoration.”’ ‘To corroborate means — to 
strengthen; to make more certain; to add weight or 
credibility to a thing; to confirm by additional 
security; to add strength. Evidence which does any 
of these things is evidence which corroborates, and 
is corroborating evidence. It does not mean facts 
which, independent of the evidence being corrobo- 
rated, will warrant a convietion, but it is evidence 
which tends to prove the defendant’s guilt mde- 
pendent of the evidence which is corroborated. 
Refused. 
BROWN, 
Judge. 
People v. Follette, 240 Pac. 518; 
People v. Woodcock, 199 Pac. 565. 


Defendant’s Requested Instruction No. 23 


You are instrueted that the basic distinction be- 
tween direct and circumstantial evidenee is that in 
the former instance the witnesses testify directly of 
their own knowledge as to the main facts to be 
proved, while in the latter case proof is given of 
facts and circumstances from which the jury may 
infer other connected facts which reasonably fol- 
low, according to the common experience of man- 
kind. 

Refused. 

BROWN, 
Judge. 
20 Am. Jur. Sec. 270. [187] 
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Defendant’s Requested Instruction No. 24 


You are instructed that in this case the essential 
elements of knowledge and intent must be estab- 
lished, if at all, by circumstantial evidence. 

Refused. 

BROWN, 
Judge. 


Defendant's Requested Instruction No. 25 


You are instructed that all children heretofore 
born or hereafter born out of the limits and juris- 
diction of the United States, whose fathers were or 
may be at the time of their birth citizens thereof, 
are declared to be citizens of the United States; but 
the rights of citizenship shall not descend to chil- 
dren whose fathers never resided in the United 
States.”’ 

Refused. 

BROWN, 
Judge. 


Section 1993, Revised Statutes. 


Defendant’s Requested Instruction No. 26 


You are instructed that the naturalization and 
admission to United States citizenship of a father 
automatically gave United States citizenship to his 
children under the age of 21 years lawfully admit- 
ted to and residing in the United States prior to 
the age of 21 years. You are further instructed 
that a person entering the United States prior to 
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June. 29, 1906, is [188] presumed to have been 
legally admitted to the United States for perma- 
nent residence. 
Refused. 
BROWN, 
Judge. 
See. 2172 Revised Statutes ; 
Act of June 29, 1906, 
C3592 See. 1, 34 Stat. 596. 


The Court: Call in the jury. Open the argument 
for the government. 


(Jury returns to courtroom.) 

Mr. Pease made the opening argument on behalf 
of the government. 

Mr. Acher made the opening argument on behalf 
of the defendant, during which argument the fol- 
lowing transpired: 

Mr. Acher: * * * was considered by Mr. Smth 
as an application on behalf of the Stockman’s Club. 
(Interrupted) 

The Court: Confine yourself to the evidence. 
No such evidence was permitted in the case. Objec- 
tions were constantly sustained to that line of tes- 
timony. Confine yourself to the evidence. 

Thereafter, Mr. Acher concluded his opening 
argument on behalf of the defendant. 


(Whereupon, an adjournment was taken until 
2:00 o’clock p.m., the same day, January 9, 
1948, at which time the following proceedings 
were had:) 
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icMy. Acher: If the Court please, in connection 
with my [189] argument and interruption by the 
_ Court, I have had a transcript prepared and sub- 
mitted to your Honor. I would like to note an 
exception to the Court’s remarks in view of the 
record. 

The Court: Well, yes, you may have an excep- 
tion to the Court’s remarks, but the Court’s re- 
marks will stand. The answer of the witness was 
that he ‘‘told Sherman Smith and also Mr. Buley 
the Stockman’s Club could not hold a liquor license 
because it had not been organized prior to two 
years before making application. That is the 
answer of the witness. It forms no basis for your 
argument that it was considered by Mr. Smith as 
an application on behalf of the Stockman’s Club. 
Mr. Smith never said that, it wasn’t contained in 
his answer, so your argument was not based on 
the. evidence. You may have an exception to the 
remarks made to your argument, and to the re- 
marks I make now in the presence of the jury. 
Conclude the argument for the defense. 

.Mr. Davidson made the closing argument on be- 
half of the defendant. 

Mr. Angland made the closing argument on he- 
half. of the government. 

The Court: Well, ladies and gentlemen of the 
jury, the case is at the stage now where it comes 
to you and I for decision. I say you and I ad- 
visedly because it takes both of us to decide this 
case. Your oath as jurors that you have taken is 
that you will well and truly trv the case and a 
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true verdict render in [190] accordance with the 
facts and the law as given to vou by the Court, 
so you see each one of us plays a part in the de- 
éision of this case and the ultimate result as to 
the innocence or guilt of the defendant. You find 
the verdict. You must know before you can intelli- 
gently find the verdict what the facts in the case 
are, and that depends, of course, upon the testi- 
mony that von hear here, upon witnesses, their 
character and whether you believe them or not, 
and you are the sole and exclusive judges of the 
eredibility of the witnesses and the weight to be 
given to their testimony, as to who of them you 
intend to believe, and vou are the sole and exelu- 
sive judges of what the facts are in this ease. 
I have nothing to do with that; vour judement as 
to the facts, as to the witnesses, binds me and 
controls, and I do nothing about it. 

However, vou could not return an intelligent 
verdict by knowing only what the facts are. You 
must also know what the law is, and I must decide 
that; I must decide that in advance of vour retir- 
ing to the jury room, because von must know what 
the law is before you return vour verdict, before 
wou decide, and J must give it to you. 

Now, as to that, IT am the sole and exclusive judge 
of what the law is. That is mv function here. I 
have the right to charge you as to what the law 
is, and J intend to do that. and under vour oath. 
you must accept the law as I give it to yon as the 
law in this case, and vou ean have no different 
idea [191] at all except as TI give it to vou; and 
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then apply the law as I give it to you to the best 
of your ability to the facts as you find them to 
be in the jury room and then return your verdict. 
~The defendant stands charged here by an indict- 
ment returned by the Grand Jury of three separate 
and distinct offenses against the laws of the United 
States. They are set out in writing in count one, 
two and three, and each of them, each one of them, 
if you believe them to be established by the evidence 
beyond a reasonable doubt, constitutes a separate 
offense against the laws of the United States. At 
the outset, I want to warn you and charge you that 
this indictment is not evidence in any sense of the 
word at all. and you are not to consider it as 
evidence. It does not prove or tend to prove in 
any degree the truth of any statement contained 
in this indictment, and you are not to consider it 
as doing that. You have no right to say to vour- 
selves the statements must probablv be true set out 
in there because the charge is made. You have no 
right to do that. It is not evidence. The indictment 
serves a specific purpose in the case. The law 
requires it to be filed and to be filed in writing 
so that you and I and the defendant may know just 
exactly with what he is charged, the specific par- 
ticular charge made against him so that should 
he plead not guilty and demand a trial, we then 
can view the evidence in the light of the charge 
made to see whether or not the exact charge that 
is made has been proven, because if it isn’t, why 
then, of course, [192] vour verdict should be not 
euilty. The government must prove in exactitude 
the charge that is made against the defendant. . 
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Count 1 of this indictment reads as follows: ‘On 
or about June 27, 1946, at Helena, in the District 
of Montana, and within the jurisdiction of this 
Court, the above named defendant, Louis Raphael 
De Pratu, did knowingly, falsely and feloniously 
represent himself to be a citizen of the United 
States without having been naturalized or admitted 
to citizenship, and without otherwise being a citizen 
of the United States, in that the said defendant, 
in an application for a retail liquor hcense under 
the laws of the State of Montana filed by him with 
the Montana Liquor Control Board, did state as 
follows: ‘Are you a citizen of the United States? 
Answer, Yes,’ whereas in truth and in fact said 
defendant was not then and never had been a 
citizen of the United States, which he, the said 
defendant, well knew.’’ That is all of the first count. 

The second count is in exact, identical language, 
except that it is said that the statement there as to 
his citizenship was contained in an application made 
on January 15, 1946, at Helena, six months before 
the application made in the first count, and that 
is the only difference. 

Count 3 reads as follows: ‘‘That-on or about 
September 11, 1946, at Sweetgrass, in the District 
of Montana, and within the jurisdiction of this 
Court, the above named defendant, Louis Raphael 
De Pratu, did knowingly, falsely and felonious!yv 
represent himself to be a citizen of the United 
States without having been naturalized or admitted 
to citizenship and without otherwise being a citizen 
of the United States in that the said defendant, 
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before a board of special inquiry of the Immigra- 
tion and Naturalization service of the United States, 
having been first duly sworn as a witness, did wil- 
fully and knowingly testify as follows, ‘Question, 
Of what country are you now a citizen? Answer, 
United States. I acquired United States citizenship 
through my father who naturalized in the United 
States while I was a minor,’ whereas in truth and 
in fact the defendant was not then and never had 
been a citizen of the United States, as he, the said 
defendant then well knew.’’ That is the third count. 

Now, of course, ladies and gentlemen, it is neces- 
sary to know whether or not, if all of those facts 
set out in each of those counts have been estab- 
lished beyond a reasonable doubt, a violation of 
the law has been committed, and to ascertain that, 
it is necessary to turn to the Acts of Congress of 
the United States, and we find reported as an Act 
of Congress in Title 8, Section 746 of the penal 
provisions the following: ‘‘It is hereby made a 
felony for any alien or other person, whether an 
applicant for naturalization or citizenship, or other- 
wise, whether an employee of the government of 
the United States or not, (a) 18, to knowingly to 
falsely represent himself to be a citizen of the 
United States, without having heen naturalized or 
admitted to citizenship or without otherwise [194] 
being a citizen of the United States.’’ So, vou see, 
Congress has enacted that it shall be a felony for 
one knowingly to falsely represent himself to be a 
eltizen of the United States without having been 
naturalized or admitted to citizenship or without 
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otherwise being a citizen of the United States, and 
that is the essence of the charge that is made in 
each one of these three counts. So the question then 
is to be determined by the evidence in the case. You 
now know what the law is in that regard. 

Now, however, the defendant appeared in court 
for his arraignment last June and pled not guilty 
to each of the offenses set out in this indictment, 
and by pleading not guilty, he then immediately 
east upon the government the burden of establish- 
ing to your satisfaction beyond a reasonable doubt 
the truth of each and every material allegation that 
is set out in each one of those counts before a verdict 
of guilty would be justified. Now, the burden isn’t 
on the government just to establish the truth of a 
portion of the material allegations, but the burden 
is upon the government to establish the truth of 
each and all and every of the material allegations 
set out in the three counts, and if the government 
fails to establish any one of them, the government 
then, of course, has not made a case, so in analyzing 
the indictment and as to the material allegations 
that the government must establish, we turn to 
count one, and the government must prove hevond 
a reasonable doubt [195] that on June 27, 1946, 
in an applieation made to the Montana State Liquor 
Control Board, the defendant there recited that 
he was a citizen of the United States; but the gov- 
ernment must go further than that and must prove 
that, although he recited that. at the time he made 
that representation, if vou find he did in that apnti- 
eation, that he had not been naturalized as a citizen 
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of the United States or admitted to citizenship and 
was not otherwise a citizen of the United States; 
so the government must prove first, that he made 
the statement he was a citizen, that at the time 
he made it, he was not a citizen, either by naturali- 
zation or admitted to citizenship in any manner 
known to the law of this nation; but the govern- 
ment must go further than that and must prove 
that at the time he made the statement, if he made 
it, that he made it knowingly, he made it falsely 
and he made it feloniously. The government must 
prove all that. If it fails to prove any one of them, 
then your verdict must be not guilty in the case. 
If it proves all of them beyond a reasonable doubt 
to your satisfaction, then your verdict must be 
suilty, and that is true as to the second count. That 
is equally true as to the third count, because the 
gist of this case, the essential elements that must 
be established in all three counts is that he made 
the representation that he was a citizen; that at 
the time he was not a citizen, had not been natural- 
ized and was not a citizen and that at the time he 
made it, he made it knowingly, falsely and 
feloniously. [196] 

Now, ladies and gentlemen, that question, or 
those elements, rather the truth or the establish- 
ment of the truth of those elements depends largely 
upon the testimony you have heard in the case. You 
have received evidence from the witnesses that you 
must consider, and from all of them. You have also 
received evidence in the form of writings that are 
before vou. There are other things, however, that 
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are evidence, have the force and effeet of evidence, 
that are in the case that do not appear in writing 
and that no witness has testified to on the witness 
stand, and those are what are known as presump- 
tions of law; and, of course, the chief presumption 
of law always in a criminal case, that is, in this 
ease, and it has the force and effect of evidence, 
is what is known as the presumption of innocence, 
and that is, the defendant comes into court pre- 
sumed innocent and that presumption protects him 
until sueh time when the jury shall believe from 
the evidence bevond a reasonable doubt that the 
defendant is guilty as charged in the indictment. 
the guilt of an accused is not to be inferred because 
the facts proved are consistent with his guilt, but 
on the contrary before there ean be a verdict of 
guilty, you must believe beyond a reasonable doubt 
that the facts proved are inconsistent with his inno- 
eence, and if two conclusions can reasonally be 
drawn from the evidence, one of innocence and 
one of guilt, vou should adopt the former. So vour 
frame of mind when you start this case. start to 
try this case as jurors, was and must be under [197] 
the law that the defendant is innocent of this par- 
ticular offense, and it was in order to dispel that 
presumption of innocence and to overcome it that 
the government introduced evidence in this case, 
and of course, when vou retire to your jury room 
vou must weigh the evidence in the case in the light 
of the presumption of innocence, you must keep 
that presumption in vour mind as vou view the evi- 
dence in the case, and view it with the thought that 
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if the defendant did that, can he be innocent, is it 
consistent with his innocence. If you find it is, the 
presumption should control. However, after you 
view the evidence in the case and consider it, and 
keeping in mind the presumption of innocence, you 
may finally come to the conclusion from the evi- 
dence that although all of us are presumed to be 
innocent and that the defendant is presumed to 
be innocent by the law and the law presumes him 
innocent in this particular case, still after I have 
heard all this evidence and I have considered the 
evidence and I cannot say and I do not believe from 
the evidence that I have heard and it impresses 
me that the defendant is not innocent, then, 1f you 
come to that frame of mind, the presumption of 
innocence passes out of the case because it has been 
overcome by evidence, and evidence may overcome 
it, but it takes evidence to overcome it. If you 
believe from the evidence that you can not con- 
sistently attribute innocence to the defendant after 
listening to the evidence, then the -presumption 
passes out of the case and it is your duty to [198] 
return a verdict of guilty in the case. Of course, 
it necessarily follows that you cannot find the de- 
fendant guiltv in this case upon conjectures, how- 
ever shrewd, nor upon suspicions, however well 
grounded; nor upon probabilities, however strong 
and convincing they may be, but only upon evi- 
dence which establishes his guilt bevond a reason- 
able doubt, that is, upon proof such as logically 
compels the conviction the charge is true, and the 
reason for that is, ladies and gentlemen, that you 
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act on evidence; mere suspicious, probabilities and 
conjectures are not evidence; they do not rise to 
the dignity of evidence, and the burden of proof is 
upon the government in the case. 

The government makes the charge, the govern- 
ment is the accuser, and, of course, it is only fair 
that they, having made the charge, must be in a 
position to establish the truth of the charge before 
twelve impartial, fair minded persons; and it neces- 
sarily follows from what I tell you that the defend- 
ant is not required to prove anything at all in the 
ease. The burden rests upon the plaintiff, the 
United States of America, to prove to your satis- 
faction beyond a reasonable doubt each and every 
element necessary to constitute the crime charged 
in each count of the indictment herein, and, if, 
after considering all of the evidence in the case, 
together with the prestunption of innocence. you 
have a reasovable doubt as to the existence of one 
or more of these elements, your verdict must he 
not guilty. [199] At no time does it devolve uvon 
the defendant to prove him innocence ot even to 
raise a reasonable doubt in vour minds as to his 
guilt, but the burden is at all times upon the United 
State of America to prove beyond a_ reasonable 
doubt that the defendant is guilty as charged in 
the indictment and if that has not been done, your 
verdict must be not guilty. Not only is the burden 
upon the government, but the burden is bevond a 
reasonable doubt. You must be satisfied in vour 
minds to that extent before vou ean return a ver- 
dict of guilty of the charge. 
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Now, a reasonable doubt is what the term im- 
ples. It is a doubt founded upon reason. It does 
not mean every conceivable kind of a doubt. It does 
not mean a doubt that may be purely imaginary or 
fanciful or one that is merely captious or specula- 
tive. It means simply an honest doubt that appeals 
to reason and is founded upon reason, and if, after 
considering the evidence in the case, you have such 
a doubt in your mind as would cause you to pause 
or hesitate before acting in a grave transaction of 
your own life, you have such a doubt as the law 
contemplates as a reasonable doubt. If, however, 
after considering the evidence in the case you have 
no such doubt in your mind as would cause you to 
pause or hesitate before acting in a grave trans- 
action of your own lives, but would act unhesitat- 
ingly and without pause in such transaction, then 
you do not have such a doubt as the law contem- 
plates as a reasonable doubt and the government 
has sustained its burden of proof. [200] 

Now, there are contained in the indictment cer- 
tain words that have been dwelt on in the argument, 
and I charge you that the word ‘‘knowingly’’—it 
is charged he did these things knowingly—the word 
‘knowingly’? imports only knowledge that the facts 
existed which bring the act or omission within the 
provisions of the law. It does not require any 
knowledge of the unlawfulness of such act or 
omission. 

The word ‘‘wilfully,’’ when applied to the intent 
with which an act is done or omitted, implies simply 
a purpose or willingness to commit the act, or make 
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the omission referred to. It does not require any 
intent to violate law or injure another, or to acquire 
any advantage. 

The word ‘‘falsely’’—it is charged that the repre- 
sentation was made falsely—that always imports a 
fraud, and the word ‘‘falsely’’ as used in the indict- 
ment as deseribing the representation as to citizen- 
ship alleged to have been made by the defendant, 
means a representation made that is not true and 
that the party making it knows it is not true at the 
time it is made, and the party who makes it makes it 
at the time for the purpose of having the one to 
whom it is made believe it and accept it as true and 
act upon it as true, to the advantage and benefit of 
the one making it. When I say advantage to the one 
making it, it doesn’t mean financial or monetary 
benefit, it means every kind of benefit which the one 
making it thinks will accrue to him by reason of 
making the statement. [201] 

nt 


> as used in the indict- 


ment, means that if the things were done that it is 
charged in the indictment that the defendant did, 
then the defendant was guilty of an offense against 
the laws of the United States constituting a felony 
as distinguished from a misdemeanor. A_ felony 
under the laws of the United States, is an offense 
econunitted against the United States, the punish- 
ment for which may be imprisonment in the peni- 
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tentiary for a period exceeding one vear, but need 
not necessarily be. 
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And I charge you that in every crime or public 
offense, there must be a union or joint operation of 
act and intent. In other words, it is not sufficient 
in this case to prove the act was done, the represen- 
tation made, but you must also be satisfied as to the 
intent that existed in the mind of the defendant at 
the time he made it, and both of these elements, 
namely, act and intent, must not only exist, but 
must be proven in this case to the satisfaction of 
your minds beyond a reasonable doubt, else you 
must find the defendant not guilty, and the intent 
with which an act is done may be inferred from the 
attendant circumstances, but, when the circum- 
stances are such as to furnish the basis for an in- 

_ ference of some intent other than that necessary to 
constitute the particular crime charged, a verdict 
of guilty of the crime charged cannot be sustained. 

I charge you that the evidence of the oral admis- 
sions of the defendant is to be viewed with caution. 

Of course, I have told you, ladies and gentlemen, 
that you have to do with the evidenee, the credibility 
of witnesses. It is your burden to determine what 
the facts of the case are. However, your power of 
judging of the effects of evidence is not arbitrary, 
but is to be exercised with legal discretion and in 
subordination to the laws of evidence, even though 
you are the sole and exclusive judges of the testi- 
mony and the weight and effect of the testimony. 
You are not bound to decide in conformity with the 
declarations of any number of witnesses which do 
not produce conviction in your minds against a less 
number, or against a presumption or other evidence 
that satisfies your mind. 
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A witness false in one part of his testimony is to 
be distrusted in others. 

Hvidence is estimated not only by its own intrinsic 
weight, but also according to the evidence which is 
in the power of one side to produce and of the other 
to contradict, and, therefore, if weaker and less 
satisfactory evidence is offered, when it appears 
that stronger and more satisfactory evidence is 
within the power of the party to produce, the evi- 
dence offered should be viewed with distrust. 

The direct evidence of one witness entitled to full 
eredit is sufficient for proof of any fact embodied 
in this case. Now, note ladies and gentlemen that I 
do not say that the direct testimony of one witness 
is sufficient for proof of any [203] fact. 1 do say 
that the direct evidence of one witness who is en- 
titled to full credit. That is a witness who you 
believe absolutely is telling the truth, and if there 
is any such witness as that that has appeared before 
you on the witness stand, you have the right to 
accept his testimony, if you give it that credence, 
and decide the fact in accordance with his testi- 
mony, and it makes no difference how many wit- 
nesses may have testified to the contrary. In other 
words, the facts in issue in a lawsuit are determined 
not only by the quantity and number of witnesses 
that appeared on one side, but by the quality, and, 
Of course, it is for you to say where the quality lies. 

A witness is presumed to speak the truth, and 
that means this: You observed that each witness is 
sworn before he is permitted to go on the witness 
stand and testify, and when he took the oath that 
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he did to truly testify, the law presumes and I pre- 
sume, and you must presume that he intends to 
obey his oath and tell the whole truth in this case. 
That is a presumption of law. It is what we know 
as a rebuttable presumption, because this presump- 
tion may be repelled by the manner in which he 
testifies, so that is the reason that witnesses are 
brought before you so you can observe them on the 
witness stand and see their attitude and conduct 
and demeanor while giving their testimony, while 
being questioned and interrogated, and judge not 
only from what they say, but how they say it, 
whether they are or are not trying to tell the truth, 
the whole truth [204] and nothing but the truth. 
So that is the reason why it is required of you when 
you are serving here to use two of your faculties, 
that is, the faculty of hearing to hear what the wit- 
ness says, and your faculty of eyesight to determine 
how he says it and the manner in which he says it, 
because each is important to you in making up your 
mind whether or not you intend to believe that 
witness. 

Now, the presumption that he is telling the truth 
may be repelled by the character of his testimony, 
that is, does it seem to you from your common ex- 
perience you have had as men and women in daily — 
contact with others over many years that those 
things ordinarily do happen, or does it appear to 
you from your experience that such things that the 
witness purports to say happened probably never 
happened. That is what is meant by the character 
of his testimony. 
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Now a witness is presumed to speak the truth and 
that presumption may be repelled by his motives. 
So, you have a perfect right when a witness Is on 
the witness stand to view him with the thought m 
mind, does he have a motive, soine reason, for giving 
the testimony he has given? Is there any reason 
that he might be influenced in his testimony or not 
tell the entire truth because of malice or ill will 
against the defendant, or, on the other hand, might 
he be influenced in giving his testimony, in not tell- 
ing the whole truth, by some affection that he may 
have for the defendant; and if you feel there is a 
motive that any witness has for giving the charaec- 
ter of testimony that he did give, and it might in- 
fluence him not to truthfully testify, of course, you 
take that into consideration in weighing the testi- 
mony the witness gives, in judging his credibility 
and determining how much, if any, of it you are 
going to believe. 

Ox the presumption that the witness is presumed 
to speak the truth may be repelled by contradictory 
evidence, that is, if one witness gets on the witness 
stand and tells you that certain situations or facts 
exist, and another witness tells you that a eertain 
situation or facts exist that are diametrically con- 
tradictory, that is contradictory evidence. Both 
ean’t be true, and you don't indulge the presump- 
tion that both of them are speaking the truth, you 
must decide which of the two you intend to believe. 

Now, not only do you accept the witnesses’ testi- 
mony and spoken word and you consider that, but 
you are also compelled to consider as evidence in 
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the case the inferences that you believe are naturally 
and logically to be drawn from his spoken words, 
what his spoken word means, that is evidence. An 
inference is a deduction which the reason of the jury 
makes from the facts preved, without an express 
declaration of law to that effect. An inference must 
be founded on a fact legally proved, and on such a 
deduction from that fact as is warranted consid- 
ering the usual propensities or passions of men, the 
particular [206] propensities and passions of the 
person whose act is in question, the course of busi- 
ness or the course of nature. 

-Now, ladies and gentlemen, of course, it is charged 
in the first two counts that this representation was 
made in applications made to the State Liquor Con- 
trol Board, and that necessarily or properly brings 
into this case some of the laws of the State of 
Montana which you should be informed about, and 
section 2815.34 of the Revised Codes of Montana 
provides that ‘‘ Any club desiring to possess or have 
for sale beer under the provisions of this act shall 
make application to the Board for a permit so to 
do, accompanied by the license fee hereinafter pre- 
scribed. Upon being satisfied from such application 
or otherwise that such applicant is qualified as 
herein provided, the Board shall issue such license 
to such club, which license shall be at all times 
prominently displayed in the club premises. If the 
Board shall find that such applicant is not qualified, 
no license shall be granted and such license fee shall 
be returned. The Board shall have the right at any 
time to make an examination of the premises of 
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such club and to check the aleohohe content of beer 
being kept or sold in such chib.”’ 

Section 2815.37 provides that ‘‘No club shall be 
eranted a license to sell beer, (a) if if is a proprie- 
tary club or operated for pecuniary gain, (b) unless 
such club was established as such club for at least 
one year immediately prior to the date of its apph- 
cation for a license to sell beer.’’ [207] 

Section 2, Chapter 84, Laws of 1937 of Montana 
provides in part: ‘* ‘Club’ means a national frater- 
nal organization, except college fraternities, or an 
association of individuals organized for social pur- 
poses and not for profit, with a permanent member- 
ship and an existence of two years prior to making 
appleation for heense with permanent quarters or 
rooms. 

“*“Person’ means every mdividual, co-partner- 
ship, corporation, hotel, restaurant, club and fra- 
ternal organization, and all licensed retailers of 
liquor, whether conducting the business singularly 
or collectively.”’ 

Section 3, Chapter 84, Laws of 1937 provides that 
“The Montana Liquor Control Board is hereby em- 
powered, authorized and directed to issue licenses 
to qualified applicants as herein provided, whereby 
the licensee shall be authorized and permitted to 
sell liquor at retail, and upon the issuance of such 
license the licensee therein named shall be author- 
ized to sel! liquor at retail but only in aecordance 
with the rules and regulations promulgated by the 
said board and the provisions of tlis act. Qualified 
applicants shall include persons, hotels, clubs, fra- 
ternal organizations and railway systems.” 
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Section 9, Chapter 84, Laws of 1937 provides that 
‘*No person shall be granted more than one license 
in any year. No person, club, or fraternal organiza- 
tion shall be entitled to a license under this act 
unless such person, club, or fraternal organization 
shall have a beer license issued under the laws of 
Montana. 

You notice, as I read through those statutes, ladies 
and ‘gentlemen, and running through all of them is 
the wording that the State Board is only permitted 
to issue licenses to qualified applicants, not to all, 
but only qualified applicants. 

Further, there is a limitation upon the right of 
the State Board to issue, and of individuals to hold, 
and among the qualifications that are prescribed by 
the legislature of the State of Montana that one 
must possess in order to lawfully permit the Liquor 
Control Board to issue a license and that individual 
to possess it, is found in another section of the laws 
of Montana which provides that no license shall be 
issued by the Board to a person who is not a citizen 
of the United States, and who has not been a citizen 
of the State of Montana for at least five years. That 
is one of the qualifications set out by the legislature, 
and one may not lawfully possess or own or hold or 
have issued to him a liquor license unless he is a 
citizen of the United States and has been a citizen 
of Montana for at least five years. 

Then the question, or problem, rather, before you 
is to consider the evidence in the case to determine 
whether or not the essential allegations of the in- 
dictment have been proven, not to consider just the 


United States of America 234 


testimony that was given on behalf of the govern- 
ment, or just the testimony given on behalf of the 
defendant, but all the testimony, because it is all 
evidence [209] in the case, and it makes no differ- 
ence who produced it here, if you hear it here, it is 
all evidence; and, of course, ladies and gentlemen, 
one of your first duties will be to separate the wheat 
from the chaff, because it often is, and probably is in 
this case, that much has been said and done and 
spoken that has no particular bearing on the ease, 
that serves no purpose, other than to possibly be- 
cloud something that may have a particular bearing 
on the case. 

Now, the ultimate fact to be proven here, as 
charged in the indictment is this, and that simply 
means, as I have told you, whether or not this man 
made a representation that he was a citizen, whether 
that was false, as I defined the word to vou, whether 
he knew it was false, and whether he did it wilfully. 

It is necessary for you, of course, to examine the 
evidence in the ease to determine that fact and the 
truth of the matters. You can take into considera- 
tion, for instance, you may take into consideration 
that the transaction out of which this prosecution 
arose was initiated by the defendant himself. He 
initiated the transaction that resulted in the prose- 
eution by making this application to the State 
Liquor Control Board. He was not reqnired to make 
this application; he was not required to answer any 
question at all, if he did not desire to do so, but for 
some reason and for some purpose of his own, he 
did make the application, and. of course, making 
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the application as it appears from the application 
and the evidence, it was [210] necessary for him to 
make certain statements and representations, to 
truthfully answer certain questions; and that was 
necessary because there was a limitation upon the 
authority of the State Liquor Control Board to issue 
licenses. They can only issue licenses to qualified 
applicants, and it is their duty as state officers to 
satisfy themselves before issuing a license that the 
applicant is qualified; and that is what they were 
doing here; and they have a right to do so, and to 
expect an honest and truthful answer will be made 
by the appheant to the questions asked, and that if 
the applicant does not know for certain the answer 
to a question, that the only truthful answer he can 
make is that he does not know, that he can’t truth- 
fully say that he does know a fact to be true, if, as 
a matter of fact, he does not know the faet to be 
true. So, as I say, the defendant imitiated these 
proceedings. No law of the siate required him to 
make this application. This was a voluntary act on 
his part. 

So, you have a right to consider, ladies and gentle- 
men, in that regard, who the defendant is, so far 
as the evidence discloses; how long he has resided 
in this country, so far as the evidence discloses; the 
degree of intelligence that he has, su far as the evi- 
dence discloses; what his status in the community 
and in this country was during the time he was here, 
whether or not he was a businessman familiar with 
the forms and customs of business, understood busi- 
ness transactions, so far as the [211] evidence dis- 
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closes it, or whether he was someone whose lot called 
him into the exercise of common Jabor and where 
there would be no familiarity at all with busimess 
matters and customs on his part. You have the right 
to consider that. You have the right to consider, 
ladies and gentlemen, so far as the evidence dis- 
closes, Whether or not his length of time in this 
country was sufficient to famiharize himself with 
the language that is spoken, whether or not it was 
a foreign language, whether or not he knew the lan- 
guage well enough and was of sufficient intelligence, 
in filling out business forms and answering ques- 
tions, to choose language that would express the 
truth as he knew it to be, or whether or not, beeause 
of lack of education or something of that kind, he 
didn’t know the appropriate language to use to ex- 
press his thought. You have the right to consider 
al] those thines in considering what was done. 

You have the right, ladies and gentlemen, and it 
is In evidence here uncontradicted, that he, among 
others, caused a corporation to be formed. You have 
the might to consider whether or not he knew from 
that what powers and authority corporations might 
have, whether they could own property in their own 
name. Now a corporation is a legal entity, separate, 
aside and apart from the individual stockholders; 
and whether or not that he knew a corporation was 
qualified to do business in its own name. You have 
the right to consider, if the evidence discloses [212 
it, and while the law presumes that all of us know 
the law, and not, of course, holding the defende it 
strictly to that presumption, vou have the right to 
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consider whether or not in making this application, 
and to acquaint himself with the laws of Montana, 
if he were in doubt, whether he procured for him- 
self competent legal aid and competent legal advice 
in doing what he did. 

Now, the questions here are simple. They are not 
hard to understand; they are couched in ordinary 
language that all of us understand, and there is a 
line where it says that the name of the applicant for 
this license shall be set out, should be printed, the 
name of the applicant. That means the name of the 
person applying to have the license issued to him. 
It couldn’t have any other meaning; and over that 
is put L. P. De Pratu. You ean consider whether 
he could misconstrue that in view of his 50 years 
residence, as his attorneys say he had, in this coun- 
try and engaging in business as the evidence shows 
he was. 

Next, the trade name which the applicant intends 
to call such business. That is the Stockman’s Club. 
Now, you can consider that, because under the evi- 
dence in this case, the Stockman’s Club was not a 
trade name. The Stockman’s Club was a corporate 
name. That was the name of the corporation, and 
not a trade name. It was not any more a trade name 
than the name L. P. De Pratu was a trade name. 
Trade names are known to the law of Montana, and 
all a trade name is is an individual [213] operates 
a business under a name that does not identify him- 
self as the owner of the business. That is not a cor- 
poration, it is not a partnership, it is the individual, 
and he is doing business, but he adopts what is called 
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a trade name. So, should [ open a grocery store 
under the name of Brown Grocery here in Helena, 
that wouldn’t be a trade name, because my name is 
Brown, my name would identify me as being the 
owner. But, instead of that, should I, say, open a 
grocery store under the name of Helena Grocery 
herein Helena, that would be a trade name, because 
that name would not identify me as being the opera- 
tor or owner of the business. 

Now, you may consider from the evidence and the 
fact that the defendant had this corporation—was 
one of the organizers of this corporation, whether 
or not he knew that the corporation was an entity 
separate and apart from himself. And go through 
these things, and go through all of these admissions 
that have been made here, ladies and gentlemen, and 
see whether or not there could be any mistake about 
it, or to see whether or not anyone reading this 
could, from the language of this application, believe 
that anybody else but this defendant was applying 
for this liquor license, and to be issued to him in 
his own name by the State Liquor Control Board, 
whether there could be any possibility of confusion 
about it. Read it over. 

And, of course, in that connection, ladies and gen- 
tlemen, you may consider evidence that has been 
produced in the case on [214] behalf of the defend- 
ant himself. Now, that evidence was presented to 
you—you were permitted to hear it only to establish 
the intent with which the defendant acted at the 
time he acted, and, of course, the jury are just as 
much entitled to hear evidence that establishes 
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guilty intent as they are to hear evidence that estab- 
lishes innocent motive, because the burden is upon 
the government to establish that intent, and it 
makes no difference whether the evidence comes 
from the side of the prosecution or the side of the 
defendant. 

-$So, you have this situation, that the intent that 
you must find existed in this man is the intent that 
was in the defendant’s mind at the time he signed 
these applications and caused them to be sent to 
the State Liquor Control Board, not some intent 
that was formed afterwards, but the intent he had 
in his mind at that time, and that is the intent that 
must be established here. And, if you believe beyond 
a reasonable doubt from the evidence in this ease, 
that the defendant made this application in which 
he recited that he was a citizen, and that at that 
time he was not a citizen by naturalization or any 
other way known to the law, that he was an alien, 
if you believe it, and if you believe that he knew 
at the time he made this representation that he was 
a citizen of the United States he knew he was 
making an untruthful representation, and if you 
believe further that he made this representation 
that he was a citizen of the United States for the 
purpose of having the [215] State Liquor Control 
Board believe that he was and accept his’statement 
as true, and, believing the statement was true, to 
issue him a liquor license under the laws of the 
State of Montana, then, if you believe those facts, 
the defendant is guilty as charged in count one and 
two, and your verdict should be guilty, because the 
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government has established the requisite intent, and 
it makes no difference, ladies and gentlemen, what 
his intent was—what he intended to do with the 
license after he got it, whether he intended to tear 
it up, whether he intended to give it to the Stock- 
mai’s Club, ot give it to somebody else or intended 
to use it. That is not the intent in this case you 
must find. That has absolutely nothing to de with 
it. The intent that is material here is whether or 
not, as I have told you, he intended to deceive the 
State Liquor Control Board into believing he was 
a citizen and thus issue a liquor license to him. 
Now, as I view the evidence, ladies and gentle- 
men, in the case, why it seems to me from the tes- 
timony, if the testimony of the defendant’s wit- 
nesses are to be believed, that there can’t be any 
question of the intent that the State Liquor Con- 
trol Board would issue this license to him. That is 
the way I view the evidence. However, of course, 
you ate the sole and exclusive judges of the evi- 
dence, that is for you to say whether he did or 
whether he didn’t, and if you don’t view the evi- 
dence as I do in that regard, it is not only your 
right, but it [216] is vour duty to disagree with 
me, and to return a verdict in accordance with the 
wav vou view the evidence. But it is said here in 
the first place, it is proven that this corporation, 
this club, was not a qualified applicant under the 
laws of the State of Montana to receive a liquor 
license because it hadn't been in existence two years 
prior to the 27th day of June, or two vears prior 
to the 15th dav of January. It was incorporated 
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on the 14th day of October, 1944, and it could not 
become a qualified applicant for a liquor license 
until the 14th day of October, 1946, and it is said 
here, as I understand the testimony, the testimony 
of the witness is that the Stockman’s Club, although 
not a qualified applicant, it desired to do business, 
to sell liquor, and it is said here, as I understand 
the testimony of the defendant’s witnesses them- 
selves, that the defendant knew that, that in order 
to do business that he applied for a liquor license 
himself, and was to hold it for the two years until 
the Club became qualified. So, what does that lead 
to? There had to be a liquor license issued under 
the laws of the State before the Club could legally 
sell liquor. They had to get it through deceit on 
behalf of the defendant because the Club could not 
hold a license, and he, as an incorporator, as a 
director, a stockholder and part owner of the cor- 
poration with two others, desired this business to 
be. done and to do it under any circumstances. Now, 
how, if it is said he thought, or if it could be said 
he thought that he was applying [217] for this 
liquor license for the Stockman’s Club, how could 
that he maintained in one breath, when it was said 
he knew the State Board would not issue the license 
if applied for in the name of the Stockman’s Club; 
and, of course, that testimony disclosed, as I view 
it, although, of course. this is for you—I am talking 
evidence now and it is for you—that he did know 
that a corporation could legally apply in its own 
name for a liquor license and could be issued a 
license if it were qualified under the laws of the 
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state at that time; and, of course, the question might 
suggest itself, that after one had gone to the trouble 
and expense of incorporating a corporation that 
could do business in its own name for the purpose 
of doing this business, why, if that were the case 
and the thing were an honest transaction, the ap- 
plication should be made in the name of the cor- 
poration and the license issued in the name of the 
eorporation as the owner because the corporation 
would be the owner of the heense. 

Now, of course, you have a right to consider the 
statements and representations that he made prior 
to this time with reference to his citizenship—the 
writing is 1 evidence—to consider the Ahen Rez- 
istration form where he says that he was born in 
Canada. Having been born in Canada, that fixed 
his status, ladies and gentlemen, as a Canadian 
citizen, and, insofar as American citizenship was 
eoncerned, an ahen, and there is no presumption 
that any alien acquires citizenship or any [218] 
right of citizenship because of continued long resi- 
dence in the United States, there is no such pre- 
sumption as that at all. So, if his statement were 
that he was born in Canada, and the other evidence 
in this case is true and believed by you, that estah- 
lishes that he is a Canadian citizen and thus an 
alien as far as citizenship in the United States is 
eoneerned. He savs ‘‘T am a subject or citizen of 
what country: Uneertain, but last of Canada.” 
Now, then, vou can again consider, so far as the 
evidence shows, his mtent, and whether or not he 
was sufficiently acquainted with the language to 


240 Lows Raphael De Pratu vs. 


make his thoughts in that regard clear, and you 
may consider in that regard whether or not, where 
he says that his citizenship is uncertain, that is any 
claim that he believes himself to be an American 
citizen, or any expression of any thought that he 
believes himself to be an American citizen, and, if 
there is any uncertainty in the writing, you may 
consider the fact that the writing was made by him, 
and if you find that he had sufficient intelligence 
and knowledge of the language to choose words 
which would express thoughts and ideas, but, rather 
than doing that, he chose words that injected un- 
certainty into the matter, you, of course, may con- 
sider the reason, if any, you think he had for doing 
those things. 

Now, no juror—you should not surrender, and 
none of you should surrender, your deliberate con- 
scientious convictions merely at the behest of a 
majority of the jurors or for the [219] sake of 
unanimity, but so long as any juror has a reasonable 
doubt as to the guilt of the defendant, such juror 
should continue to vote not guilty, and on the other 
hand, so long as any juror has a conviction that the 
evidence has established the guilt of the defendant 
beyond a reasonable doubt, so long as he retains 
that conviction, it is his duty to vote guilty, and 
your duty in that respect, ladies and gentlemen, 
when you retire to vour Jury room, and vou will 
do this, you will discuss all of the facts of the case 
of importance among all of you and each one of 
you who desires to do that has a right to do that 
at the proper time. You will then take a vote. If 
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there is a difference of opinion, it calls for further 
discussion, and if the difference of opinion remains, 
it calls for further discussion, and the matters of 
difference, if any, remaining should be further dis- 
cussed, and the discussion should be carried on with 
the frame of mind ‘‘ Well, maybe the other fellow 
is right. I am going to keep my mind open and 


.”’ In other words, you don’t close vour mind 


see 
to the other fellow’s contention. And should it come 
down to it, you have the right to say, ‘‘ Well, is it 
reasonable that they are all wrong and [ am right,”’ 
because usually several minds are more apt to come 
to a just conclusion than one. But if, after you do 
all those things, you keep an open mind, there are 
these discussions, and you are not convinced by 
their arguinent, of course, it is your duty to vote 
vour absolute conviction, whichever way it may be. 

Now, ladies and gentlemen, it requires all 12 
of your number to arrive at a verdict in this case, 
it must be your wnanimous decision. When you, all 
ieee you, have arrived at yout verditi the man 
or woman whom you have appointed as foreman 
of your jurv when you first have gone into your 
jury room, will sign the verdict and vou will be 
returned into court, and in that connection, ladies 
and gentlemen, you will keep in mind that each 
one of the counts constitutes a separate and distinct 
offense against the laws of the United States, and 
the defendant’s guilt or innocence of each one of 
them should he determined separately and not all 
lumped together. Definite forms of verdict will le 
eiven to vou so that if you should find the defendant 
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guilty on some of the counts and not guilty on some 
of the others, your verdict should so reflect, and if 
you find him guilty or not guilty on all of them, 
your verdict should so reflect and those forms will 
be given to you. 

But remember this, ladies and gentlemen, insofar 
as the question of intent must be determined in this 
case, it is, as I told you, it is the intent the defend- 
ant had in applying for that license, and what he 
intended that the proper authorities of the State 
Liquor Control Board of the State of Montana 
would do as a result of his filing that application 
with regard to issuing to him in his name a license, 
and there is not any question of any intent that he 
might have as to what he would do with the license 
after he had got it. [221] 

The case is not finally submitted to you, ladies 
and gentlemen. There are matters which must come 
before me. Step out into the hall momentarily and 
hold yourselves in readiness to return into Court. 


(Jury retires from courtroom.) 


The Court: Does the government have any ob- 
jection or exception to the charge? 

Mr. Pease: The government has none. 

The Court: Does the defendant? 

Mr. Acher: We wish to except to the Court’s 
charge on the word ‘‘knowingly.’’ and in addition 
to the offered instruction, I would like to eall atten- 
tion to the case of Price v. U.S., 165 U.S. 311, 
where it says, “‘ Evil intent or bad purpose in doing 
such thing is the element.”’ 
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The Court: Well, I am satisfied with the defini- 
tion of the word—was it wilfully or knowingly ? 

Mr. Acher: It was the word knowingly. 

The Court: Your exception is granted. I am 
satisfied with the charge. 

Mr. Acher: On the word, ‘‘Falsely,’’ we except 
to the charge as failing to include as a part of the 
significance of the word a fradulent or criminal 
intent. 

The Court: I sajd the word ‘‘falsely’’ involved 
fraud. 

Mr. Acher: Perhaps, I was following it and I 
thonght—maybe my recollection is wrong. [222] 

The Court: Maybe you better go ahead and 
take an exception. 

Mr. Acher: I just want to call attention to 
another case, that it requires a fradulent or crimi- 
nal intent, 31 Federal 68, U.S. v. Otis. 

The Court: Don’t you think if one deliberately 
misstates a fact that he knows to be untrue for the 
purpose of having another accept it and act on it 
is criminal intent if the law makes it so? 

Mr. Acher: hat is what we objected to, your 
Honor, the fact that a civil definition would not be 
sufficient. It is our contention— (interrupted) 

The Court: It is not a civil definition, or if it 
is, it applies equally to the eriminal law. 

Mr. Acher: It is the rule followed in estoppel. 

The Court: I think frand is fraud whether it is 
in civil court or eriminal court, aud that is simply 
a definition of fraud. 
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Mr. Acher: In connection with the instructions, 
we except to the definition of the word ‘‘felo- 
niously’’ as given in the charge, but we haven’t 
offered an instruction based on the Montana statute. 

The Court: You say there is a Montana statute? 

My. Acher: A Montana decision, two Montana 
decisions. 

The Court: Very well. 

Mr. Acher: We except to the language of the 
Court that the [223] direct evidence of one witness 
entitled to full credit is sufficient to prove any fact 
in this case upon the ground that count 3 contem- 
plates a charge of making false statements under 
oath, and under the authority of Fotie v. United 
States, 187 Federal second, 831, which distinguishes 
the Warszower United States Supreme Court 
case— (interrupted) 

Court: Wasn’t that a perjury case? 

Mr. Acher: They said it was a false statement 
and I am preserving the record. That is perjury in 
that they said it was a false—(Interrupted) 

The Court: You have preserved it sufficiently. 
If I considered he was charged with perjury under 
the third count, I would have granted the motion to 
dismiss, but, as J view it, there is no charge of 
perjury and he has not been prosecuted for perjury. 

Mr. Acher: We except to the language of the 
Court to the effect that it is suggested that the 
defendant knew the club could not get a lecense 
when the application was filed. 
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The Court: It was your opening statement to 
the jury, that has been your contention all the way 
through. It was your opening statement to the jury 
that the corporation could not get a license, and the 
defendant knowing that made arrangements to get 
the license. 

Mr. Acher: I understood he filed the applica- 
tions for the club and they wouldn’t issue it to the 
club, and my offers of [224] proof were designed 
to show that nevertheless the Board did issue it 
to” ham. 

The Court: You know, as a matter of law, the 
Board couldn’t do anything else but what it did 
do because the corporation was not qualified. 

Mr. Davidson: May we have an exception to 
the language of the charge to the effect that the 
defendant having been born in Canada that makes 
him a citizen of Canada and that he is an alien? 

The Court: That is true, and I limited that in 
my instructions to under the facts in this case, and 
I did that hecause of your argument that he said 
his father was an alien and that he obtained citizen- 
ship through his father’s naturalization. 

Mr. Davidson: For the purpose of the record 
we might cite section 1993 of the revised statutes. 

The Court: What is that section? I don’t have 
that section. What is that section. derivative 
citizenship ? 

Mr. Davidson: No, it is citizenship by birth. 

The Court: Well. if that is the case. if there is 
anv such contention as that, then his statement that 
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he obtained citizenship because of his father’s 
naturalization in the United States was a false 
statement under oath. 

Mr. Davidson: No, your Honor, they are con- 
sistent. 

The Court: If he is born a eitizen, how can 
he obtain citizenship through his father’s naturali- 
zation, how can there be [225] any consistency ? 

Mr. Davidson: Because if the father was a 
naturalized citizen at the time of his birth, he would 
be a citizen of the United States, or if his father 
became a citizen at any time prior to the time the 
son was 21, if he were residing in the United States, 
he became a citizen. 

The Court: Your theory, as I view it, all the 
way through is he came over here when he was 
under the age of 21—it is a matter of no importance, 
LT am not going to change the charge. Call in the 
jury. 

(Jury returns to the courtroom. ) 
The Court: Swear the bailiffs, Mr. Walker. 
(Bailiffs sworn.) 


The Court: Well, ladies and gentlemen, the case 
is now finally submitted to vou for your considera- 
tion and decision. The first thing you will do when 
you retire to your jury room is to elect one of your 
number foreman and commence your deliberations. 
You will now retire in charge of the bailiffs to vour 
jury room. The exhibits received in evidence and 
the indictment will be sent in to them, Mr. Walker. 
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In the District Court of the United States, 
District of Montana 


United States of America, 
State of Montana—ss. 


I, John J. Parker, Official Court Reporter in the 
District Court of the United States, District of 
Montana, Butte Division, do hereby certify that 
the foregoing annexed transcript 1s a true and 
correct record of the proceedings had in Criminal 
Action No. 6747, United States of America, Plain- 
tiff, vs. Louis Raphael De Pratu, Defendant, before 
the Honorable R. Lewis Brown sitting with a jury, 
in the Federal Building at Helena, Montana, on 
January 7th, Sth and 9th, 1948. 


/3/ JOELN J. sPA RICE, 
Official Court Reporter. [227] 


Thereafter, on February 9, 1948, the defendant 
filed a Statement of Points herein, being in the 
words and figures, following, to wit: 


[Title of District Court and Cause. ] 


STATEMENT OF POINTS 
Comes now the defendant and appellant and 
makes the following statement of the points on 
which he intends to rely on the appeal. 
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1. The motions for the dismissal of the three 
several counts of the indictment upon the ground 
that the same failed to charge offenses against the 
laws of the United States should have been granted. 

2. The court erred in denying the motion of the 
defendant for a Bill of Particulars. 

3. The motion of the defendant for orders for 
the entry of judgments of acquittal upon the three 
several counts of the indictment made at the conclu- 
sion of the government’s case upon the ground that 
the evidence was insufficient to sustain a conviction 
of the defendant should have been granted. 

4. The motion of the defendant for orders for 
the entry of judgments of acquittal upon the three 
several counts of the indictment made at the close 
of all of the evidence upon the ground that the evi- 
dence was insufficient to sustain a conviction of the 
defendant should have been granted. 

5. The court erred in excluding the evidence con-. 
tained in offers of proof numbered 1, 2, 3, 4, and 5, 
made while the witness, Paul W. Smith, was on the 
stand, and the evidence contained in [229] offer of 
proof No. 6 made while the witness Emma Lundby 
was on the stand. 

6. The court erred in admitting the govern- 
ment’s exhibits No. 5 and 6 over objections. 

7. The court erred in excluding from evidence 
defendant’s offered exhibits numbered 4, 10, 12, 17 
and 18, and the portions of exhibits 11 and 15 that 
were excluded. 
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8. The court erred in the admission of testimony 
of the witness, Arthur Matson, over objection and 
in the denial of the motion to strike portions of the 
testimony of said witness elicited in response to in- 
terrogation by the court. 

9, The court erred in failing to give the defend- 
ant’s offered instructions numbered 1, 2, 4, 5, 8, 9, 
ime 12, 13, 14, 15, 16, 19, 20, 21, 23, 24, 25 and’ 26, 
which were considered by the court before the 
charge to the jury was given, were marked refused 
and have been filed with the clerk and appear in the 
transeript. 

10. The court erred in overruling the exceptions 
of counsel for the defendant to the remarks of the 
court in interrupting one of the counsel for defend- 
ant during the course of his argument to the jury. 

11. The court erred in overruling the exceptions 
to the portions of the oral charge to the jury to 
which specific objections were made, particularly the 
objections to the court’s definitions of the words 
“kKnowingly,’’ ‘‘falsely’’ and “feloniously’’; the 
charge that the direct evidence of one witness en- 
titled to full credit was sufficient to prove any fact 
in the ease; the statement of the court in which it 
was suggested that the opening statement of de- 
fendant’s counsel and the evidence in the case dis- 
elosed that defendant knew the club could not get 
a license [230] when the applications were filed; the 
charge to the effect that the defendant having been 
born in Canada was therefore a citizen of Canada, 
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and the other objections as appear in the record for 
the reasons stated at the time and overruled by the 
court. 
CHARLES DAVIDSON, 
ARTHUR P. ACHER, 
Attorneys for Defendant and 
Appellant. 


Service of the foregoing statement of points ad- 
mitted and receipt of copy thereof acknowledged 
this 3rd day of February, 1948. 

HARLOW PEASE, 
EMMETT C. ANGLAND, 
Attorneys for Plaintiff and 
Respondent. 


[Endorsed]: Filed Feb. 9, 1948. [231] 


Thereafter, on February 9, 1948, the defendant 
filed a Designation of the portions of the record to 
be incorporated in the record on appeal herein, in 
the words and figures following, to wit: [232] 


[ Title of District Court and Cause. ] 


DESIGNATION 
Comes now the defendant and designates the por- 
tions of the record in the United States District 
Court to be contained in the record on appeal as 
follows: 
The indictment on file herein; the minutes of the 
court upon the plea of the defendant; the notice 
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of motion and motion for bill of particulars; notice 
of motion and motion to dismiss the indictment; 
the minutes of the court relating to the trial of the 
defendant; the reporter’s transcript of all of the 
testimony and proceedings had at the trial, inelid- 
ing the instructions given and refused; all exhibits 
introduced at the trial; the verdict of the jury; the 
judgment of the District Court; the notice of ap- 
peal; this designation; defendant and appellant’s 
statement of points; and the order of the cbtirt 
relating to the transmission of original exhibits, 
one to seven, inclusive, introduced or offered at the 
trial to the Circuit Court of Appeals. 

CHARLES DAVIDSON, 

ARTHUR P. ACHER, 

Attorneys for Defendant and 
Appellant. 


Service of the foregoing designation adniitted 
and receipt of copy thereof acknowledged this 3¥d 
day of February, 1948. 

HARLOW PEASE, 
EMMETT C. ANGLAND, 
Attorneys for Plaintiff and 
Respondent. 


[Endorsed]: Filed Feb. 9, 1948. [233] 
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- Thereafter, on February 18, 1948, a Stipulation 
was duly filed herein to incorporate in the Tran- 
seript herein, certain additional portions of the Re- 
porter’s Transcript, being in the words and figures 
following, to wit: [277] 


In the District Court of the United States, District 
of Montana, Helena Division 


No. 6747 


UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 
LOUIS RAPHAEL DE PRATU, 
Defendant. 


STIPULATION 
It is hereby stipulated and agreed by and between 
the parties hereto, acting by and through their 
respective counsel, that the reporter’s transcript of 
proceedings had in the above-entitled cause hereto- 
fore filed herein may be amended by incorporating 
therein the transcript of all of the Voir Dire Exami- 
nation of the jurors who sat as the trial jury in 
said cause. 
Dated this 17th day of February, 1948. 
CHARLES DAVIDSON, 
ARTHUR P. ACHER, 
Attorneys for Defendant and 
Appellant. 
HARLOW PEASE, 
EMMETT C. ANGLAND, 
Attorneys for Plaintiff and 
Respondent. 
[Endorsed]: Filed February 18, 1948. [278] 
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Thereafter, on February 18, 1948, an Order to 
incorporate certain additional portions of the Re- 
porter’s ‘Transcript in the record on appeal was 
filed herein, being in the words and figures follow- 
ing, to wit: [279] 


[Title of District Court and Cause. ] 
ORDER 


Pursuant to the stipulation of counsel filed herein 
and it appearing a proper case therefore: 


It Is Hereby Ordered that the transcript of pro- 
ceedings, had at the trial of the above-entitled cause 
filed herein by the official court reporter may be sup- 
plemented by incorporation therein of the transeript 
of all of the Voir Dire Examination of the jurors 
who sat as the trial jury in the above-entitled cause 
which has likewise been prepared and certified to by 
John J. Parker, official court reporter. 


Dated this 17th day of February, 1948. 
hk. LEWIS BROWN, 
United States District Judge. 


[Endorsed]: Filed February 18, 1948. [280] 
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ies CERTIFICATE TO TRANSCRIPT 
) OF RECORD 


— States of America, 
District of Montana—ss. 


I, H. H. Walker, Clerk of the United States Dis- 
trict Court for the District of Montana, do hereby 
certify and return to The Honorable The United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit, that the foregoing three volumes consisting of 
280 pages, numbered consecutively from 1 to 280, 
inclusive, constitute a full, true and correct tran- 
script of all portions of the record in Case No. 6747, 
United States of America vs. Louis Raphael De 
Pratu, required to be incorporated therein by des- 
ignation of appellant, as the record on appeal 
therein, as appears from the original records and 
files of said Court in my custody as such Clerk. 

{ further certify that, pursuant to the order of 
said District Court, I transmit herewith, as a part of 
the record on appeal, the following original exhibits 
introduced or offered at the trial of said cause, to 
wit: exhibits Nos. 1, 2, 3, 4, 5, 6, and 7. 

I further certify that the costs of said transcript 
amount to the sum of Thirty-two and 90/100 Dol- 
Jars ($32.90) and have been paid by the appellant. 


Witness my hand and the seal of said Court at 
Helena, Montana, this 18th day of February, A.D. 
1948. 

[Seal] /s/ H. H. WALKER, 

Clerk, U. S. District Court, 
District of Montana. [281] 
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[Endorsed]: No. 11842. United States Cirenit 
Court of Appeals for the Ninth Circuit... Louis 
Raphael De Pratu, Appellant, vs. United States 
of America, Appellee. Transcript of Record. Upon 
Appeal from the District Court of the United 
States for the District of Montana. 


Filed February 21, 1948. 


yo7 PAU P. OSI, 
Clerk of the United States Circuit Conrt of Appeals 
for the Ninth Circuit. 


In the United States Circuit Court of Appeals 
for the Ninth Circuit | 


No. 11842 


UNITED STATES OF AMERICA, 
Plaintiff and Respondent, 


Vs. 


LOUIS RAPHAEL DE PRATU, 
Defendant and Appellant. 


ADOPTION OF STATEMENT OF POINTS 


Comes now the defendant and appellant and 
adopts the statement of points upon which he in- 
tends to rely on the appeal which was heretofore 
filed in the district court of the United States in 
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and for the District of Montana and appears as a 
part of the transcript of record. 
/s/ CHARLES DAVIDSON, 
/s/ ARTHUR P. ACHER, 
Attorneys for Defendant and 
Appellant. 


Service of the foregoing adoption of statement 
of points admitted and receipt of copy acknowl- 
edged this 19th day of February, 1948. 

/s/ HARLOW PEASE, 
/s/ EMMETT C. ANGLAND, 
Attorneys for Plaintiff and 
Respondent. 


[Endorsed]: Filed Feb. 24, 1948. 


[Title of Circuit Court of Appeals and Cause. ] 


DESIGNATION OF THE PORTIONS OF THE 
RECORD TO BE PRINTED 


Comes now the defendant and appellant and 
designates the following portions of the record 
which he desires to have printed, to wit: The entire 
record including the exhibits that were introduced 
or offered at the trial of the above entitled cause 
save and except certain exhibits and portions of 
exhibits and certain statements of counsel and of 
the Court in connection therewith, as follows: 

1. That, if possible, photostatic copies of plain- 
tiff’s exhibits 1 and 2, defendant’s exhibits 3 
and 4, and plaintiff’s exhibit 5 be incorporated 
in the printed record rather than printed 
copies thereof. 


2. 
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That only portions of plaintiff’s offered Ex- 
hibit 7 be printed, as follows: namely the cer- 
tificate appearing at the front of the instru- 
ment; that portion of page 1 consisting of the 
title of the proceedings and including the 
manifest data read to appheant, in other 
words, down to and including the words ‘‘but 
that otherwise, the orchestra would be willing 
to play for expenses,’’ and all that portion of 
page 10 of said exhibit from the top of the 
page down to and including the 9th answer 
given and shown upon said page 10. 

That the matter appearing from and includ- 
ing line 20, page 3, to and including line 6, 
page 10, be omitted. 

That the matter commencing with the words 
“‘T don’t intend’’ page 10, line 9, to and in- 
cluding line 10, page 14, be omitted. 

That following the statement appearing at line 
15, page 14 ‘‘(Therenpon, after a jury was 
drawn and sworn, the following proceedings 
were had:),”’ the voir dire examination of the 
12 jurors who sat as a trial jury in said action 
be printed. 

That the opening statement of counsel for the 
plaintiff commencing at line 19, page 14, to 
and ineluding line 13, page 18. he omitted and 
that a statement be inserted in heu thereof 
“Thereupon Mr. Pease made the opening 
statement for the Government :”’ 
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7. That the matter appearing from and includ- 
ing line 15, page 47, to and including line 1, 
page 51, be omitted. 

/s/ CHARLES DAVIDSON, 
/5/ (AU DELR. P. ACHR 
Attorneys for Defendant and 
Appellant. 


Service of the foregoing designation admitted 
and receipt of copy thereof acknowledged this 19th 
day of February, 1948. 

/s/ HARLOW PEASE, 
/s/ EMMETT C. ANGLAND, 
Attorneys for Plaintiff and 
Respondent. 


[Endorsed]: Filed Feb. 24, 1948. 


[Title of Circuit Court of Appeals and Cause. ] 


APPELLEE’S DESIGNATION OF PORTIONS 
OF RECORD TO BE PRINTED 


Now comes the Appellee, pursuant to and within 
the time allowed by rule 75 of procedure, and desig- 
nates the following portions of the record to be 
printed, which have not been designated by the 
appellant, to wit: 

1. That there be included in the record all of the 

matter beginning with line 7 on page 10 to and 
including line 17 on page 12 of the transcript. 
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2. Appellee objects to the inclusion in the record 
of any part of the appellee’s proposed Exhibit 
7 except those parts offered in evidence as 
appears in the matter from line 24 of page 62 
to and including line 8 of page 63 (to which 
offer the Court sustained an objection on be- 
half of the appellant.) (Record page 72, lines 
2 and 3.) And specifically objects to the m- 
elusion in the record of that portion of said 
proposed Exhibit 7 immediately following the 
words, ‘‘determine admissibility,’? and com- 
mencing with the words, ‘‘Chairman to Ap- 
plicant,’’? down to and including the words, 
‘‘would be willing to pay for expenses;’’ on 
the ground that said portion last mentioned 
was never offered in evidence, either by the 
government or the defendant, and forms no 
basis for the ruling of the Court; further that 
the only ruling of the Court upon said Exhibit 
was a ruling in favor of the appellant. 

/o/ JOHN b. PANS, 
United States Attorney for 
the District of Montana. 
/s/ HARLOW PEASE, 
Ass’t. United States Attorney 
for the District of Montana. 
/s/ EMMETT C. ANGLAND, 
Ass’t. United States Attorney 
for the District of Montana. 


[Endorsed]: Filed March 1, 1948. 


